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WEDNESDAY, APRIL 25, 1951 


UnitTep STATES SENATE, 
SUBCOMMITTEE OF THE COMMITTEE ON THE JUDICIARY, 
Washington, D. @. 
The subcommittee met, pursuant to call, at 2:30 p. m., in room 424, 
Senate Office Building, Senator Arthur V. Watkins presiding. 
Present: Senator Watkins. 
Also present: George S. Green, member of professional staff. 
Senator Warkins. The subcommittee hearing will now be in 
session, and the proposed legislation, S. 18, will be inserted in the 
record at this point. 
(S. 18 follows:) 
{S. 18, 82d Cong., Ist sess.] 
A BILL To authorize suits against the United States to adjudicate and administer water rights 
Re it enacted by the Senate and House of Representatives of the United States of 
America in Congress assembled, That consent is hereby given to join the United 
States as a defendant in any suit for the'adjudication of rights to the use of water 
of a river system or other source or for the administration of such rights where it 
appears that the United States is the owner or is in the process of acquiring 
water rights by appropriation under State law, by purchase, exchange, or other- 
wise and that the United States is a necessary party to such suit: Provided, That 
the United States shall have the right of removal to the Federal court of any such 
suit in which it is a party: Provided further, That no judgment for costs shail be 
entered against the United States in any such suit. Summons or other process 
in any such suit shall be served upon the Attorney General or his designated 
representative. 
Senator Warkins. I understand we have some witnesses here. 
Mr. Green. I believe we have Mr. William Veeder, from the 
Department of Justice, and I think Mr. Saunders. Is Mr. Saunders 
The ae » 
present: 
Mr. Saunpers. Yes, sir. 
*Mr. Green. | might say, Senator, that the Department of the 
Interior was also notified of the hearing. Do they have a repre- 
sentative here? 
Mr. T. R. Wirmer (Bureau of Reclamation, Department of the 
Interior). 1 am here. 
Mr. Green. Mr. Witmer, of the Department of the Interior. 
We also notified the Department of Defense. Is there anyone 
here from the Department of Defense? 
(No response. ) 
Mr. Green. We also notified the Department of Agriculture. Is 
there anyone here from the Department of Agriculture? 
Mr. Leroy M. Apams (attorney, Office of the Solicitor, Depart- 
ment of Agriculture). Yes. 
Mr. Green. Mr. Adams? 
Mr. Apams. Yes. 
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Mr. Green. I believe we also notified the Solicitor General. Is 
there anyone here representing the Solicitor General? 

Mr. Veeper. I think we will probably represent the Solicitor 
General, in view of the fact that we are representing the Department 
as a whole in this matter. 

Mr. Green. I see. 

Mr. Veeper. I think that is the situation. 

Senator Watkins. Who are the proponents, or are they all against 
it? 

Mr. Green. I believe Mr. Saunders is somewhat in favor of the bill, 
and I believe Mr. Veeder, representing the Department, is on the 
other side. I believe, Senator, Mr. Veeder should be heard first. 

Senator Warxins. Mr. Veeder? 


STATEMENT OF WILLIAM H. VEEDER, SPECIAL ASSISTANT TO 
THE ATTORNEY GENERAL, DEPARTMENT OF JUSTICE, WASH- 
INGTON, D. C. 


Mr. Verper. I will put this map on the wall, Senator, which I 
think you have already seen; but I think it may be of some help in the 
discussion of why my Department is so concerned in regard to this 
waiver of immunity from suit. 

At the outset, | wish to say that in my opinion there is really no need 
for the waiver of immunity from suit because it has been our experi- 
ence that anytime that an individual is in need of having his rights 
declared, as they relate to those of the United States, he has recourse to 
the Department of Justice, and if there is need for the institution of a 
suit the Attorney General is fully empowered to bring an action pursu- 
ant to which the water rights of the individual could be adjudicated. 

Senator Warkins. Let me put it as a practical proposition. Why 
cannot this Nevada situation be taken care of by the Attorney Gen- 
eral? Why does he not enter an appearance out there and let that 
matter be settled which has been hanging fire for years? 

Mr. Verper. Which one is that, sir? 

Senator Warxins. The one in Nevada. I do not know the name 
of the particular section it is in, but I understand they have cases 
there that they have held over for years and years and years because 
they cannot settle them finally until the United States becomes a 
party. 

Mr. Vereper. I am unaware of that situation. I know of the 
situation which Mr. Skeen, who I understand drafted this bill, 
refers to. 

Senator Warxkins. Nevada is one of the situations. That is the 
one I have in mind. 

Mr. Vreeper. There is no instance in Nevada where the United 
States has been requested to bring an action by anyone. The situa- 
tion there, pure and simple, was that several farmers got into some 
litigation, and they named the United States a defendant. We simply 
said, ‘“‘We can’t be sued in that,” and that was the end of it. We 
have never been requested to bring an action. To my knowledge it 
is a situation there, Senator, where an amicable agreement of some 
character could be reached very easily, but no one has ever talked 
to us along those lines. 

I think that that is the Quinn River situation to which you refer. 
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Senator Warkrins. I am not acquainted with the physical set-up. 
All I know is that I have heard of the situation out there, which has 
been pending for many years. 

Mr. Veeper. It has been 3 years since the suit was first started. 

Senator Warxins. They have water rights that have not been 
settled for many years beyond that. 

Mr. Veeper. That, Senator, I have no knowledge of. I believe 
that if that situation prevails we have a man, Mr. Cashill, in Reno, 
who would be very pleased to report to us on it. I have no informa- 
tion where there have been rights seriously prejudiced under the cir- 
cumstances. It may be it has not come to our attention. 

Senator Warkrns. Let me call your attention to the situation in 
Utah, the Provo River and Utah Lake adjudication. 

Mr. Vreever. | am thoroughly familiar with that. 

Senator. Warkins. You know the United States will not join in 
that. 

Mr. Verper. The United States, as we stated in our brief with the 
Supreme Court of the State of Utah, we have said that as soon as we 
have a disposition of that pending case—in fact, I think it is in my 
brief I filed with the Supreme Court which was a quiet-title suit. In 
fact, what we are attempting to do in that situation, we were pro- 
ceeded against, and we said there has been no waiver of immunity, 
and therefore we can’t be sued, but we removed to the Federal dis- 
trict court and then we were remanded back again to the same position 
in which we were originally. We have said, and we are extremely 
anxious, and there has been a request before us to bring that suit. 
We can join the city of Provo and the other cities that are there in a 
quiet-title suit that will adjudicate those rights, but we are now in a 
hiatus where we have a writ of prohibition against the district court 
in Utah. I argued that case better than a year ago, and the Supreme 
Court of Utah itself has not acted. We are the ones that are pinned 
down there. 

Senator Warxkins. That is one case. But the adjudication of the 
Provo River and the Utah Lake drainage area—— 

Mr. Verper. I thought in that instance—— 

Senator Warxrins. You have not entered any appearance there. 

Mr. Verper. I would have to check on that. That is the instance 
where there are three or four thousand or maybe 15,000 defendants? 

Senator Watkins. Not that many; around 3,500. Iam acquainted 
with the case because I was counsel in it. 

Mr. Vreper. I don’t know that we ever had a request on that, did 
we? I will be glad to check on it. 

Senator Warkrns. I think you probably have had a request, but 
the general idea was out that you just wouldn’t waive and, therefore, 
they could not bring you in. 

Mr. Verper. I will say that in any instance where a case is brought 
to me where it is needed for a complete adjudication that either we 
proceed ourselves as plaintiffs or that we appear specially and evidence 
to the court the interest which we have and the matter is settled on 
the basis of stipulating our rights as they relate to all others, we cer- 
tainly have never taken the position that we would stand by and pre- 
vent a determination of the respective rights of the parties. I don’t 
believe it ever has been the policy of the Department of Justice to do 
that. We are confronted in Colorado right now in water district 
No. 40 with that problem. It has been insisted that we come into 
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water district No. 40 and bring a suit. Mr. Saunders is acquainted 
with this situation. We have a claim for shale oil down here. We 
have a $150 million project up here. We certainly could not try thos» 
momentous questions in this court down here, whose jurisdiction is 
limited to this very small area which is there delineated. 

Senator Watkins. Is that a State court? 

Mr. Vreeper. Yes, sir. We have refused to be a party to that, 
although we have filed representations of interest, and I may say that 
this is what the court advised us: They said, if you make that repre- 
sentation of interest we are going to treat that as submitting to 
jurisdiction, and water district No. 40 would attempt to adjudic ate 
rights extending clear across the State of Colorado. We simply 

cannot be subject to that. We couldn’t get a decree that would be 
effective. 

I will give, because of the time element, a few salient instances that 
I would like to give as to why we are opposing this legislation and put 
them into the record first, and then any questions that come up I 
will be pleased to answer. 

Senator Warkins. The reason I asked the question is that you 
said everybody could come in and get you into court, that all they 
had-to do was ask you. 

Mr. Vereper. Yes, sir. We try very hard. I think I made the 
point once before to you, Senator, that from the personal standpoint 
if we were to waive our immunity from suit, the Department of 
Justice would have numerous lawsuits, and I imagine as a bureaucrat 
it might be to our advantage, but I think from the standpoint of good 
government it is contrary to good government. Daily we are work- 
ing out amicable settlements, settlements which | believe are to the 
benefit of the small user and to the benefit of the United States. 
For once the United States is sued and we are forced to come into 
litigation, we must of necessity bring all of our rights in, and when 
we bring all of our rights in we must, except in unusual circumstances, 
bring in every single user on the stream. As a water lawyer, Senator, 
you know the only way you get complete relief is to have every one 
before the court. 

Senator Warkins. That is if it is a general adjudication. 

Mr. Veeprr. That is certainly the case. 

Senator Warkins. There is no reason on earth why you should not 
be in under those circumstances. 

Mr. Vreeper. In a general adjudication if we come in and file a 
special appearance and advise the court as to all of our interests and 
a decree is entered recognizing those interests, I think that complete 
relief is accorded to the people under those circumstances. 

Senator Warkins. Suppose the decree of the court did not recognize 
those interests and decided you didn’t have any, then what? 

Mr. Vereper. If that were to occur, we might have to litigate the 
matter. Here is a thing that has been extremely interesting to me 
from our last conversation. I went back and checked on the historical 
means that have been followed where litigation in which the United 
States is interested has arisen, but to which the United States was not 
a party. It goes back as far as our history that the Attorney General 
has appeared specially and said: 

Here is our interest. We aren’t going to be in this litigation, but we wish to 
call to your attention that these are our interests, and we wish that the court 
would recognize them. 
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That is a good procedure. 

Senator Warkins. I can see it would be a good procedure for the 
United States if they are recognized, but you do not give the court 
jurisdiction to determine whether you have any rights or not. 

Mr. Vereper. Certainly I would know of no circumstance myself 
where that has arisen. Whenever I have filed for the Government a 
representation of interest, it has always been upon documentary 
evidence that I would adduce if I were plaintiff i in the case, | mean if 
the United States were plaintiff. Therefore, in my estimation, there 
is never an instance where the same relief could not be obtained. 

If | may turn now to some of the notes that I prepared, it is my 
opinion 

Senator Waikins. I do not want to interrupt your presentation 
as you would like to give it, but since you made that statement in mr 
beginning I thought I might just as well challenge it then and ¢g 
your reaction to it because later on I might forget it. 

Mr. Verper. I am glad to bring these up. Frequently you have 
some points that you miss if you don’t go through in some kind of 
orde r. 

The first point that I bave here is that under this bill, if this bill 
were enacted, the United States could be named a defendant with the 
right to remove the case to the Federal court for adjudication, if that 
were to occur, we would in effect have two methods of adjudicating 
rights. We would have the situation where the Federal court was 
adjudicating rights, and superseding in effect the State procedure 
which is in existence. We have always been able to work out a method 
where we were not in conflict with the State. 

Wherever there has been a situation where there would be a conflict 
with the State engineer, we have sat down and worked out some method 
so that the decree which was entered would not be in conflict with 
him, wherever | have been involved, and perhaps in other instances 
where there may be a conflict, but to my knowledge there is none at 
the present time where we are in conflict with the State engineer. 
But if this legislation as now written is enacted, you will have two 
proceedures in existence in the State, and it would be a serious detri- 
ment to the small water user here if he were to sue the United States 
and we were to remove over here to the city and county of Denver, 
and he would have to come across the mountain to protect his rights. 
I don’t think that is desirable at all. In those instances he can usually 
get complete relief there. 

The next point that we have here for consideration is that the 
waiver of immunity as now written is sufficiently broad to permit the 
trial of the contentions question which exists in the lower basin of the 
Colorado River. For a great many years, for as many years as I 
have been in Government, the question of the fight between Arizona 
and California has been presented. The matter went to the Supreme 
Court one time by the State of Arizona, and the case was dismissed 
because the United States was not a party and could not be sued with- 
out having waived its immunity. I think there has been a change of 
spirit. The people who at one time wanted the suit no longer want it, 
but certainly as the bill is now written the State of California or any- 
body else could institute immediately that contentions litigation. 

Senator Watkins. Without a justiciable cause do you think they 
could do that? 
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Mr. Veeper. I think that is going beyorid the question. I think 
that certainly you could write a complaint right today that would 
keep you in court in the Colorado River case. I am very certain of 
that. It would take the introduction of a great deal of evidence to 
prove that there was no justiciable issue. 

This litigation would vest in a single individual the right to put 
into a single State court the problems which have hitherto always been 
retained in the Supreme Court of the United States. In other words, 
the Supreme Court of the United States has exclusive jurisdiction, 
unless this is enacted, to try cases between States. Now I believe that 
it would be entirely possible, for reasons which I expressed above, for 
Arizona and California to join the United States in this litigation, 
which would undoubtedly tie up the Colorado River for years to come. 

Senator Warkins. You know they are trying to do it now by 
passing the act authorizing the central Arizona project. 

Mr. VEEDER. S. 75. 

Senator Warxkins. That is one of the purposes. That is one of the 
reasons I am supporting the bill, so they can get that into court. To 
me that would be no objection. 

Mr. VerprerR. That is getting into a realm of politics which cer- 
tainly isn’t mine, but I think the reason why that waiver of immunity 
is in 8. 75 is that there may be a question of whether there is sufficient 
water rights. 

Senator Warkins. That is the big argument between Arizona and 
California right now. If we do anything to expedite getting that 
settled it would help the whole intermountain States there, help the 
upper Colorado as well as the lower. 

Mr. Vrereper. Senator, on that I have understood that they were 
reluctant to have the suit started until the legislation was enacted. 
That is my understanding. 

Senator Warkins. I understand, Arizona; ves. They want a bill 
authorizing the project first. California has been pushing the other 
angle, to get a waiver and get the suit in court without an authoriza- 
tion. We have a resolution now before one of our committees that 
attempts to do that very thing. I don’t know whether the United 
States has any water rights down there on which it could base a com- 
plaint. It probably could. 

Mr. Veeper. Yes. On Indian rights alone I think there are some- 
thing like 650,000, I guess higher than that, 1,000,000 acre-feet that 
they are claiming for Indian rights down there. So we probably 
could get into court on it. As 1 say, I hope the proponents of this 
legislation understand that this in our estimation has sufficient breadth 
to authorize that litigation. 

Certainly there would be the multiplicity of suits. If the United 
States could be subject to suit by anyone in any court, there would 
probably be—I wouldn’t want to estimate—but we know ourselves 
the number of suits that we settle yearly which would now be precifi- 
tated. Yearly we sit down with people and work out ways and means 
of an amicable adjustment, or the people in charge of the admuinistra- 
tion of water settle those rights without ever getting to the Depart- 
ment of Justice. Now if there is any dispute at all, they can go into 
any county court and the matter is started immediately—whether the 
United States will be forced to implead 500 other water users is some- 
thing else—but I know of no stream system of any size at all in which 
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you wouldn’t have a general adjudication if we were sued in connection, 
for instance, with the Forest Service rights. If we were sued we would 
have to prove our reclamation rights, our Indian rights, the Depart- 
ment of Defense rights, and those are becoming increasingly important. 
So you would have what might start out to involve 1 second-foot of 
water or less, a situation that would explode into an adjudication of 
an entire watershed, whereas in regard to that 1 second-foot it would 
be very strange if you couldn’t work out some kind of amicable adjust- 
ment without getting into the court. 

Senator Warkins. I have been through a good many suits that 
didn’t involve more than a few second-feet of water and didn’t in- 
volve more than two or three parties. It didn’t explode into a gen- 
eral adjudication because many times you have already had a general 
adjudication and you get into dispute over water despite that. 

Mr. Vexeprnr. Where the United States is a party the United States 
of necessity must come in and bring in, for instance its forest service 
rights, its soil conservation rights, its Indian rights, and when that 
occurs you must have every one in there or the decree will not be 
effective or you will be charged with splitting a cause of action or res 
judicata, one or the other. 

Senator Warkins. It involves conflicts with those rights, yes, but 
we have had cases that didn’t involve any of those rights. You present 
this situation: You say that you can settle amicably these matter. 
Why is it they are willing to settle amicably? Because you have them 
over the barrel. They can’t take you anywhere else. They can’t go 
into court and fight for their rights. They have to take what you give 
them. Of course you can work out a settlement if you have a fellow 
who hasn’t any weapons to fight with. 

Mr. Vuwper. I will have to confess that in some 15 or 16 years 
work with water rights in the West, I don’t know of the United States 
ever taking advantage of any one. 

Senator Warxkins. You have been benevolent up to date but you 
probably won’t always be that way. Probably they won’t always have 
such a good-natured fellow running it. 

Mr. Vexper. On that score I simply say that I hope the Senator 
will consider having individual bills waiving immunity in separate suits 
if you think it is necessary. That is far better than a general bill like 
this. As written, I believe that anyone could come along 

Senator Warkins. Would you suggest some amendments to it 
which would improve it? 

Mr. Vereper. No. 

Senator Warkins. If it brought you in the Federal court, I would 
agree with you and say let them go in the State courts. If you are 
going in the State and file applications and take advantage of State 
laws and whatever benefits come from it, then why shouldn’t you go 
into State courts for adjudication? I would be willing to amend by 
striking that out. [ personally do not like that. 

Mr. Vrerpver. The additional factor that I would like to raise in 
that regard is that State law as written is not adequate to give the 
United States the kind of relief to which it is entitled and which it 
frequently needs. 

Senator Watkins. What kind of relief would that be, for instance? 

Mr. Veeper. Here is a good example right here. We have rights 
down in irrigation division No. 4, and irrigation division No. 5, and 
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I am glad that Glen Saunders is here because we fight this through 
once or twice a year. We have tried this in every court in Colorado, I 
think. The fact remains that the irrigation divisions as set up here do 
not permit the introduction of evidence from other divisions. You can 
bring in a separate suit in equity, but under the proceedings as estab- 
lished under the laws of the State of Colorado you can’t get the kind 
of relief that we would need, for instance, on the Colorado-Big Thomp- 
son suit. The most important thing in the Colorado-Big Thompson 
suit as far as we are concerned is Senate Document No. 80, and there 
is no provision in the law for the adjudication of water rights in the 
State of Colorado to permit the determination of the difficult Federal 
questions which are there presented. There is only one thing that 
can be accomplished in the Colorado law as it exists today under the 
general adjudication statute, and that is the chronicling of rights to 
the use of water. In other words, you can establish a priority. In 
fact, | know of no instance of Federal legislation where it did not 
entail a determination, a declaration, an interpretation of Federal 
law or some document similar to Senate Document No. 80 to which 
I refer. Mr. Saunders is going to disagree with me on that. 

The next point that I have here involves the question of national 
defense, which we have facing us today down at Camp Pendleton in 
particular and on the Colorado River in a general way in regard to 
shale-oil rights. We are in litigation right now in San Diego, Calif., 
where we are going down on May 9 and start to litigate the question 
of whether the State laws for administration of water rights in the 
State of California supersede the constitutional law of the Govern- 
ment in regard to exclusive jurisdiction. There the situation is this, 
and it is contemplated in this legislation: The State engineer has 
issued permits to appropriate water which was required by the 
United States for Camp Pendleton, which is the largest military 
establishment on the west coast, as I understand. Those rights were 
not appropriated rights. We went in and bought those rights, paid 
cash for them, have spent $100 million in building Camp Pendleton. 
As I understand it it may run to half a billion before they are through 
with the complete establishment of that large military installation. 
Nevertheless, the State engineer has said that he can open that water 
for appropriation, it has been opened, and if this legislation was in 
effect we would have to go in to the State engineer’s office to have 
tried out rights which were adjudicated many years ago and rights 
which have been held and which we succeeded to which go back to 
the Spanish grant. 

Senator Warkrins. You would be given the privilege of immunity 
that the original owner wouldn’t have. He would have to go in and 
defend them. 

Mr. Vereper. He has defended them. 

Senator Warkins. If it has been adjudicated you have a perfect 
defense. You don’t need to worry about it. It already has been 
adjudicated. 

Mr. Verper. It is not a perfect defense. Here comes a man from 
outside the watershed and asks the State engineer for water. The 
State engineer gives him a permit to appropriate and pumps it out of 
the watershed and into the San Luis Rey. 

Senator Watkins. You do not mean to say there would not be a 
defense against that if the water had already been put to a beneficial 
use? 
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Mr. Veeper. I think there is a defense against it, yes, but I don’t 
think we should be forced to go into the State court and try out the 
question of exclusive jurisdiction for the National Government. His- 
torically—and I think it is incorrect—the United States has had 
recourse to its own forums to have its rights adjudicated. 

Senator Watrkins. When the United States gets into business in a 
proprietary position 

Mr. Veuprr. The Military Establishment, maintaining the Marine 
Corps, is not a business. In my estimation there is no greater function 
than the Marine Corps performs. Certainly it is not an interest of the 
State of California. Camp Pendleton as far as the State of California 
is concerned is in identically the same status as the District of Colum- 
bia. The State of California has no rights whatever over Camp Pen- 
dleton. It can go in and tax a few personal property items, but that 
is the extent of it. 

Senator WATKINS. Suppose we amended the bill just to put the 
United States in the position that it waives its rights in cases where 
it was iN a proprietary situation or in a trust relationship. 

Mr. Vereper. I will say that the United States cannot function in 
a proprietary capacity. 

Senator Warkrns. It is trying awfully hard to do it in a good many 
ways. 

Mr. Vereper. From the standpoimt of the Coastitution I simply say 
that the United States is a Nation of delegated powers, and it cannot 
function as a municipality functions. A municipality can have two 
characteristics. It can function in a proprietary capacity, or it can 
function as a sovereignty. The United States can function in only 
one way. It can function only as a sovereign. It doesn’t matter 
whether it is buying water rights in the Provo River or sending men 
to Korea or sending Eisenhower to Europe, it is functioning in the 
same capacity. It cannot function otherwise. 

Senator Warkins. It acts as the trustee, for instance, on the Provo 
River. It makes filings with the State engineer of Utah and buys 
water rights for the use of the Provo River project, taking that for 
e xample. That is not actually in a sovereign sense. It is doing that 
in the capacity of trustee. If the beneficiary there were the actual. 
owner, if you transferred them over, the beneficiary could be taken 
in and made a party, but the United States, standing in trust for these 
beneficiaries, can’t be taken in. That is the theory you have there. 

Mr. Vrereper. But the matter transcends the ownership—Inci- 
dentally, am | taking too much time? 

Senator Watkins. No. I want to get this threshed out because 
you are the principal witness against the bill, I suppose, from the 
Department of Justice and the Solicitor, so we might just as well 
get your theories and put them on the table and take them apart 
and see what there is to them. 

Mr. Vereper. And that I am very glad to do. The point I was 
making is that when the United States buys water rights as it did in 
the instance with which you are personally acquainted, it bought 
them for the purpose of reclaiming arid land, and the reclamation 
of arid land has historically been for a sovereign purpose. We 
couldn’t be in there were it not for the purpose of reclaiming the 
properties that would not be irrigated in the absence of the Federal 
Government’s being there. There are attendant circumstances upon 
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the acquisition of that water; the 160-acre limitation, for instance. 
That goes beyond the situation of the ordinary trustee. There is an 
intendment by the National Government to see that there are small 
land owners, and that is more, as I say, than a bank sitting there. 
A bank would bave no interest. We, as representatives of the 
National Government and the taxpayers who are paying our salaries, 
seeing that reclamation is financed, say we are willing to put up the 
money but we want to limit it to 160 acres. We are in a different 
capacity. 

Senator Warkins. That is just a matter of contract with individual 
citizens or individual corporations or water-users associations. ‘That 
is all you have there. You are doing that job not for the entire 
United States, but you are doing it for this group. 

Mr. Veeper. It couldn’t be justified, Senator, were it not for the 
entire United States. 

Senator Warkins. Whatever your justification is, I am pointing 
out what you are actually doing, and you are merely trustee. That 
water is held in trust for these people who have the right to the per- 
manent use of it, according to your own contracts. 

Mr. Veeper. But it goes one step further than that, Senator. The 
rights that you and I are talking about now were not appropriated 
rights. Those rights were purchased and paid for by the taxpayers’ 
money. 

Senator Watkins. You have a lot of applications in there. I hap- 
pen to know that. 

Mr. Veeper. I know; but the big quarrel we have down there—— 

Senator Warxkrns. That is just one little thing. That is just one 
of the small matters down there. The big matter is that you have 
a lot of water rights not alone on one stream or in one watershed, but 
in other watersheds involved in that same project. 

Mr. Vereper. That is right. 

Senator Warkins. The State has permitted you to file, in accordance 
with the State law, applications to put this water to a beneficial use, 
and you are proceeding year after year and paying the fees. You have 
been following the regular procedure outlined by the court. All of a 
sudden when we get to a point where we want to determine the 
priority of these rights and whether or not your applications have been 
complied with and all that sort of thing, suddenly we can’t take you in. 
You go as far as you can, get all the benefits out of the State law, and 
then when we get to this other point you can’t be brought in. ; 

Mr. Verper. In that circumstance, Senator, I am unacquainted, 
as vou say, that we have refused to have those rights adjudicated. 

Senator Warkins. We keep saying you can’t sue the United States. 
As I said, in that big adjudication suit, you are not in unless you came 
im recently. It is in a State court and if vou did come in you would 
want to remove it to a Federal court. You are perfectly willing to 
subject yourself to the State engineer to get the rights to start with. 

Mr. Verprer. Which is a wholly different matter. The State 
engineer is not a judicial officer in that sense. 

Senator Warkrns. Semijudicial, and he is adjudicating these rights 
and if the people can’t like them they can appeal. His decree or what 
he says will be the final adjudication unless somebody appeals from it. 

Mr. Veever. But it is still not an adjudication. 
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Senator Warkins. It is so determined under our law and so de- 
scribed by the Legislature. 

Mr. Veeper. For me to argue the Utah law with you is a little 
bit absurd. 

Senator Warxins. I may be mistaken. 

Mr. Vexrper. | think the Supreme Court of Utah has twice said 
in recent years that decisions of the State engineer is strictly an admin- 
istrative matter and could not possibly, under the separation of powers 
of government, be a judicial matter, which is a different thing. I 
will be glad to call those cases to your attention. 

Senator Warkins. What I am trying to point out is that in all 
States where you have the doctrine of appropriation, you have State 
engineers and you file applications, the Federal Government has fol- 
lowed through the Bureau of Reclamation a uniform practice of 
filing the application just like any other applicant. It goes right 
ahead and in effect what you are doing is as a trustee for the project 
owners who finally will pay for it, and even if they don’t get the 
legal title they will have the equitable title to that property. They 
will have the permanent right to exclusive use of that water as long 
as they don’t abandon it, under State law. The fact of the matter 
is the contracts actually provide that these water users who sign 
with you have to comply with the State law. You insist on it. 

Mr. Vreper. I have no objection, I repeat, I am very much in 
favor—— 

Senator Watkins. My point is, why shouldn’t the United States 
in those circumstances in that type of case be perfectly willing to 
go into the State court just as it has gone in before the State engineer, 
and permit an adjudication? After all, it isn’t going to hurt the 
United States if the decision happens to be adverse to you. 

Mr. Veeper. It is a situation, though, Senator, where you have 
in the Provo River-——— 

Senator Warkins. It is similar to a lot of the others in the West. 

Mr. Veeper. But it is becoming increasingly important to the 
United States to have all of its rights adjudicated. I say that the 
Bureau of Reclamation is only a single agency, to carry out a single 
purpose. But the Forest Service has tremendous rights. The soil 
conservation people have rights. The Department of Defense has 
rights. 

Senator Watkins. How does the soil conservation get rights? 

Mr. Vereper. They are in charge of administering the Taylor 
Grazing Act. 

Senator Warxkrns. I know but do they own the water? Do they 
comply with the State law too? 

Mr. VeepER. Sometimes they do and sometimes they don’t. The 
fact is the Solicitor of Interior said they do not have to comply. There 
is an anomalous situation. 

Senator Watkins. I would think they wouldn’t get the sympathy of 
the people out there if they say they don’t have to comply. 

Mr. Veepmr. Here is a tremendous area of public domain and here 
is a spring out here. The United States owns it. Does it have to 
go in to the State engineer and say may I use the water on public 
land? - That is the precise question which is presented. 

Senator Warxins. Many of these streams arise on public property, 
for that matter, but you don’t claim those. The fact of the matter is, 
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practically all the water rights in Utah, the big streams arise in public 
domain but you can’t claim them because they arise there. You don’t 
claim them. You have admitted, almost times without number, 
that the ownership is in the State. 

Mr. Vexper. Senator, | have to confess I am unaware ot any 
instance where the United States has said that. 

Senator Warkins. W hat do you say when you go in and file appli- 

cation after application? That isn’t the act of an owner, is it, when 
you file application for the right to use certain waters? 

Mr. Veeper. Section 8 of the Reclamation Act has no reference 
whatever to ownership. It has no reference whatever to submitting to 
jurisdiction. It simply says that in carrying out this program there 
will be compliance with the State law. It doesn’t say that the State 
owns the water or that the United States owns. The fact is, I have 
spent a great deal of time m these matters to avoid getting into the 
contentious question of the ownership of unappropriated water. 

Senator Watkins. Have you read the Flood Control Act of 1944 
I believe it is, which bas a section that goes in that direction? 

Mr. Verper. Yes; and that says that precedence will be accorded 
to consumptive uses, in substance, or claims for use in navigation. 
I think on the question of navigation you get into a phase that | don’t 
think is important here. But there is the highly contentious and highly 
important question of what this would do to the navigable servitude 
that the United States holds in navigable streams. 

Senator Warkrns. If you have a stream big enough to navigate, 
they usually have enough water so that there isn’t any argument, 

Mr. Veeper. But the Snake River is a good example. 

Senator Warkins. It is navigable only part of the time. 

Mr. Veeprr. The Army engineers tell me it is navigable. That is 
the point. In the case of LU’. S. v. Rio Grande Irrigation Company, 
which is 174 United States, away back, there the Supreme Court 
of the United States specifically has stated that the State cannot enact 
legislation that would affect the commerce clause of the Constitution 
and it could not enact legislation which would affect the use of the 
properties of the United States. So when you get into the phase that 
you have now raised, Senator, you are getting into the question of 
who owns the unappropriated waters. That was litigated. 

Senator Warkrins. Take the Colorado: We have a compact 
entered into between all the States on the Colorado River. 

Mr. Veeper. That is right. 

Senator Watkins. That is the old compact—11 States, as I recall it. 
The United States was a party to that. The United States didn’t 
assert any ownership to the general water of that stream. 

Mr. Vereper. The difficult question there and the difficult question 
that we encounter every day on compacts is when the United States 
gives the consent required by the Constitution to the States to com- 
pact, whether that binds the United States in regard to property 
rights. It is my view that it doesn’t and that it couldn’t. There has 
to be an enacting clause that would in some way subject those waters 
to the States, and of course the compacts, with one or two exceptions, 
have no such proviso. All that you do is for the Congress to adopt 
a resolution saying that the States can compact. It has nothing to 
do 

Senator Watkins. Ther you approve the actual compact after it is 
made. 
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Mr. VereprEr. Yes, but it doesn’t affect the rights to the use of the 
water of the United States. 

Senator Warkins. I think that is open to question very seriously. 
I think it does. 

Mr. Vreeper. It specifically provides that the largest user on the 
Colorado, the largest claimant on the Colorado River, is exempt from 
it—the Indian service, the Indian rights. 

Senator Warkins. All right. They have taken care of whatever 
the Indians have, and they act in a trust capacity there, not in their 
own sovereign right, but in a trust capacity for the Indians. 

Mr. Veeper. But the fact remains that there is a million acre-feet 
of water the United States owns in there. It doesn’t matter how it 
owns it. 

Senator Warkins. Yes, it does. It makes quite a difference how 
itownsit. Thatisthe point. Itownsit astrustee. The beneficiaries 
are the Indians and they have prior right to the United States. 

Mr. Vereper. In that regard, Senator, the United States holds 
everything in trust. It holds this building in trust. The point I am 
trying to make is that when we start talking about the waiver of 
immunity of the United States to suit involving the right to the use of 
water, you get into a multitude of questions that are so complex that 
one piece of legislation could create havoc through the West. I am 
convinced if all the suits were started that could be started by reason 
of this waiver of immunity, the forward progress of the West, for 
which we are all fighting, would be i impeded tremendously. We have 
the additional fact that the United States and the States have always 
been free to carry on their governmental functions without restraint 
from the courts, but as drafted this legislation would permit an 
injunction by an individual against Hoover Dam, against Grand Cou- 
lee Dam. We have been fighting that out here on Green Mountain 
Dam. Right now a man lives right down in the corner of that river. 
Glenn knows him. About every 6 months he comes in with a suit. 
He is going to enjoin; he is going to stop the production of electricity 
at Green Mountain Reservoir. That electricity is being generated 
by reason of funds made available during the war. They needed that 
electricity over here in the Remington arms plant. 

Senator Warkins. Why shouldn’t he sometime or other have the 
right to get his rights determined? 

Mr. Verper. He has a perfect right to get them determined. 

Senator Warkrins. How can he? 

Mr. Vreeper. We will be glad to sit down and work out his rights 
with him, but he wants to litigate. 

Senator Watkins. That is an American right. You have a right 
to litigate. You don’t want to say to him, everybody else can have 
the right to litigate, but not this fellow, because Uncle Sam will sit 
down amicably and fix it up for him. 

Mr. Vesper. The fact remains if he got that injunction against the 
United States in regard to Green Mountain Reservoir, there would be 
a situation where certainly the State of Utah 

Senator Warkins. Could he win? Would he get title to it? 

Mr. Veeper. If the United States were in the place of a private 
individual he would. Why? His interests—and I hope this is more 
or less in confidence because I would hate to have it used against me 
in the Court of Claims—his interest, if any, is on the basis of suing us 
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for damages. ‘That is the historical way. In arguing in the Supreme 
Court of the State of Utah just a year ago the principal thing I think 
that stopped them and caused them a lot of worry about the waiver of 
immunity was this: The State of Utah has a direct and an unwavering 
line of decisions saving that the State of Utah cannot be sued except 
by a waiver, and that waiver must be strictly construed, and there 
has never been in that State g general waiver of immunity. I 
checked it. 

Senator Warkins. You don’t have a general waiver in this. 

Mr. Veeprer. You have a general waiver of immunity for every 
water right in the United States. You not only have a waiver of 
immunity, you subject us to the administration of every State. We 
would be forced—I went back and checked this when I got through 
with my last conversation with you—-we would be forced to have 17 
different procedures west of the one hundredth meridian in which to 
try our litigation. As I say, as a bureaucrat it sounds good. We prob- 
ably would add another 150 lawyers to our staff. The fact re mains 
that we are not in a position of anybody being badly hurt. Mr. Skeen’s 
client in Nevada—and he and I talked about that client a long time, 
and Mr. Skeen admitted he was a little bit worried about the statute 
of limitations in that case, and that is why he drew the bill and sub- 
mitted it to Senator McCarran for introduction. He is the one who 
drew the bill. He was particularly concerned about that, and as I 
said to him, the least thing that we agreed upon when we left conversa- 
tion with you was that he should go in to Mr. Cashill and I was sure 
that we could work out an arrangement, without waiving immunity 
to suit that would subject Grand Coulee to some county court. It is 
such an infinitesimal thing to cause such momentous legislation. 

Senator Warkins. I will say this: If the United States is simply 
refusing to waive its immunity for fear a judgment may be made 
against it, that is very poor ground, because if the man is entitled to 
his judgment, I don’t care who it is, he ought to be entitled to his 
relief, particularly when you get into ‘this field where you are trustee 
for a lot of so-called private rights, and these do become private 
rights. 

Mr. Vereper. Then we get back to a very, very important consti- 
tutional law question. I believe that there is a limit to which you 
can waive immunity to suit. 

Senator Warkins. If we pass this bill then the court can determine 
that. 

Mr. Veeper. The fact remains it may take us 15 vears. We have 
been trying to get Glenn to answer for 5 years, and it may take 15 

or 20 years, it may take any number of years, to have this matter 
settled because you would have to go to the Supreme Court at 
ultimately the Supreme Court could say this, I am convinced, i 
regard to the Blue River suit. It could say, “Judge Knauss and tb 
silo judge has the power to substitute his will for the executive 
branch of the Government.’ That is what it comes down to. But 
your waiver of immunity says that any judge in any court can make 
the decisions that the executive branch of the Government has 
historically and constitutionally exercised. That is what it would 
amount to. I think that your legislation in a great many instances 
would be declared unconstitutional because I don’t believe that vou 
can waive immunity from suit to the extent that the judiciary can 
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assume the functions of the executive branch. That is generally 
what I have to say. 

Mr. Green. Senator, I might state for the record that Mr. Skeen 
is not the only one who has interested himself in this particular bill. 

Mr. Veeper. [| didn’t know that, Mr. Green. Mr. Skeen told me 
that he was the one who drafted it and submitted it here. 

Mr. Gruen. That is possibly true, but I wanted the record clear 
to the extent that he is not the — one who is in favor of the bill. 

Mr. Vexper. Are there others 

Senator Warkins. I want to say to you now that if the United 
States is going to come in there and take advantage of the laws and 
acquire water rights in trust for private individuals, private corpora- 
tions, and all that sort of thing, the people of Utah are vitally inter- 
ested in seeing that the United States goes the full distance, and not 
only claims all the assets that go along but takes a few of the liabilities 
and subjects itself to the courts there and has those rights determined. 
You are not being hurt in any other capacity. When you get into 
the field of becoming trustee for private individuals, when you ought 
to be willing to submit to the same jurisdiction the individuals would 
be if they owned the property and had the legal title as well as the 
equitable title. That is my theory. 

Mr. Veeper. I would be very concerned about the remedies that 
you have. 

Senator Warkins. What is your premise? 

Mr. Vrereper. I don’t believe the United States stands in the capa- 
city of trustee in the sense of a bank standing in that capacity. More 
over, as | said before, any time we are in there and representing the 
Bureau of Reclamation in the litigation, we must bring in all other 
witnesses, and when we do that we have a wholly different situation. 

Senator Warkins. Now take your situation on this question on 
trusts. In what capacity is the United States holding those filings 
that have been made and will be proved up on by the farmers on the 
Provo River project in Utah or any other projects? In what capacity 
is the United States holding that water out there? 

Mr. VeepeEr. It is holding the water and the title to that water on 
behalf of the citizens of Maine and Florida and Illinois and Texas and 
everywhere else. The United States doesn’t sit in the capacity of a 
private individual there. It is carrying out a national program. 

Senator Warkins. I understand it is a national program, which 
permits it to sign up and hold in trust private water rights for the 
benefit of certain individuals, not for Maine or anybody else. 

Mr. Vereper. I would never say the idea that ultimately these 
people may not purchase the water rights. 

Senator Watkins. You wouldn’t say that they could take them 
away. Those rights are bound absolutely to those people there. 
Nobody can use “them but them if they keep their contract. 

Mr. Vexper. But the fact remains that it is a security basis. 

Senator Warkxins. When your security is paid, your money is paid, 
then what? 

Mr. Vexprer. The United States goes ahead in those cases holding 
the structures in all other interests. 

Senator Warkins. I know they keep the legal title, but what I am 
trying to get at is what position are you in if you are not a trustee in 
those cases? You are acquainted with those reclamation contracts. 
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Mr. Verper. Yes, I have worked on those, and I have never felt 
that the United States was in any different position than it is in con- 
nection with Camp Pendleton and the rights that it holds there. It is 
carrying forward a national program. Admittedly the idea is that 
those rights will be sold, but there is no reason why the United States 
should be submitted to the jurisdiction of every court in that area in 
regard to every right which it owns simply because one agency of the 
Government is functioning to see that arid lands are reclaimed. 

Senator Warkrins. What about the suggestion | made that we so 
draft this bill or rewrite it so that it will only apply to cases where the 
United States is acting as trustee? 

Mr. Vereper. | wouldn't want to make any comment on that. I 
would have to sit down and look at it. 

Senator Warkins. The theory of the thing is what I am trying to 
get to vou to get your reac tion. 

Mr. Verper. I have this to say: I would like to go back, if I may, 
to the specific case where the United States bought these $2\, million 
worth of water rights. It couldn’t develop them during the war 
years. 

Senator Warkrins. This is in California? 

Mr. Vreeper. No, in the Provo River. It finds now that those 
rights are being used by these people. 

Senator Warkins. You did not mean 2'4 million. 

Mr. Veeprer. Somebody said that. 

Senator Warkins. That is entirely out of line. 

Mr. VeeperR. Whatever it is. 

Senator Warkins. What they bought actually were water rights 
that were used on land that cost us $350,000. 

Mr. Veeprer. Whatever it was. I was told by the Christensens 
out there, I think how valuable it was. 

Senator Warkins. I handled all the detail and I think that is about 
right. 

Mr. Veeper. Whether it is $50 or $50 million, the fact remains that 
the United States was put in this position of being forced to defend 
not only on the grounds that it was a sovereign immune from suit, but 
entailed in that litigation, as vou will recall, is the question of laches. 
Mr. Skeen—and again he is a very good friend of mine, and I am not 
attacking Mr. Skeen at all—Mr. Skeen says, “‘I know if my bill is 
enacted, the U nited States will be subject to forfeiture and subject 
to statute of limitations just like anyone else.” The fact remains 
that very frequently the United States cannot use the water during the 
3-year period, which is the forfeiture period in States such as Cali- 
fornia, so the result would be that you would have vast and valuable 
rights that would be lost if Mr. Skeen’s interpretation is correct. 
This waiver of immunity carries with it the waiver of other sov- 
ereign attribute that the United States cannot be subject to laches. 
Again I repeat, Senator, the implications of this legislation go far 
beyond what appears in the few words contained in it. It would 
subject us not only to suit, but it would carry with it the possible loss 
of some of the most valuable rights—for instance, in recreation or 
Forest Service lands. Many of those rights have never been adjudi- 
cated. Nevertheless, the very existence of those forest lands is 
premised upon the availability of the supply of water. 
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Senator Warkrins. Even though it takes it away from the farmers 
who put it to use some hundred years ago out there? 

Mr. Vesper. No. I can give you a good example that occurred 
out there in Nevada. A man went up on some very valuable land, 
forest land, and cut a drainage ditch through some meadow lands and 
drained it. Sure, he got himself a fine water right, but he deprived 
the people in that area of extremely valuable summer grazing that is 
essential to the whole economy. So your implications there again 
are tremendous, for if one man can destroy the economy of the 
ranches in an entire valley by taking off the water for irrigation pur- 
poses where the United States since time immemorial has permitted 
that water to come down by subirrigation and provide grazing, the 
implications there are great again. Nevertheless, we would be sub- 
jected to suit by that man to protect the rights on the Forest Service 
properties. 

All these things should in my estimation be given a vast amount of 
consideration before we strip from the National Government this 
protection. I think that you should proceed for an inventory of the 
rights which the United States is going to need on its own lands. 

Senator Warkins. You mean what it is going to need? 

Mr. Vereper. That is right. 

Senator Warkins. We would never get that inventory because as 
years go by they would think of some new ones. 

Mr. Veeper. No. I think the day is here and we say this many 
times—that our population in the West has grown to the point where 
Uncle Sam must come forward and say this is the maximum amount 
of rights that I am going to assert, to the end that the farmers down- 
stream will know the extent of the rights that they will have and can 
plan accordingly. As it is, it can’t be done. But waive the immunity 
of the United States, and there will be no method for the United 
States to plan, and we will find ourselves doing what we are doing in 
Nevada. Some of the rights were not proved up in the Walker River 
case and the United States is going to have to go in and condemn 
rights which at one time it owned. If it doesn’t condemn them, it 
won’t have them. ‘That is all there is to it. The point that I am 
making to you in regard to the Bureau of Reclamation is that if we 
go in with reclamation rights, we must go in with all our rights or 
else we split our cause of action. No agency knows the maximum 
quantity of rights that it is going to have to claim at this time. Some 
day it should know, to the extent that the farmers downstream can 
plan accordingly. 

Senator Warktns. This is going to be very interesting, because it 
involves, for instance, in Utah our oldest water rights. You say 

you don’t know what you are going to claim. You have forests at 
the had of the Provo River, the Duchesne River, the Weber River, 
which all rise in public land. Do you mean to say that Uncle Sam 
is going to come along sometime in the future and determine just what 
the limit of his rights are up there in that Forest Service land? 

Mr. Vereper. | would certainly say that Uncle Sam can’t sit by 
and let occur what I just outlined, where a man drains water from 
these large and valuable meadowlands. 

Senator Watkins. How did he get there in the first place? He 
must have done it in modern times. 
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Mr. Veeper. I don’t know how he got on there, but I will say— 
I will back up. I will tell you how he did get on there. He asked for 
a permit to build a road across there. He built a road across there and 
put in the borrow pits. He also fixed them so they were ditches and 
drained the entire area. 

Senator Warkins. As a good party to the contract vou ought to 
have seen he didn’t do something he shouldn’t have done under his 
contract. 

Mr. Veeper. I have nothing to do with that. 

Senator Warxins. Uncle Sam can’t keep himself in the clear all 
the time by just saying, “Well, I am not guilty of laches. No forfei- 
ture should work against me because I am a big fellow who has too 
many things on my hands to watch all these things and I will lose my 
rights so I have to be projected from everybody else.” 

Mr. Veeper. The fact does remain in my estimation, at least, that 
the East is financing the West very largely in its developments. 

Senator Watkins. Don’t start that argument with me or we won’t 
get through here tonight. 

Mr. Vesper. But itis true. I think the immunity from suit is one 
of the prerogatives of Government that protects the Nation as a 
whole, not for the few who happen to be the beneficiaries of the small 
projects, but I think the sovereign immunity from suit is a benefit for 
everyone, and until the day comes when we know exactly what our 
rights are, | say don’t throw us into litigation because I think that the 
country as a whole will suffer irreparable loss. 

Senator Watkins. We will have to rely, if we do not get this bill, 
on the good nature of such men as you to come in and give us a peace- 
able settlement. 

Mr. Vesper. Where you get a situation where the Attorney General 
isn’t acting you can have specific legislation on the particular area. 
That may be the answer. Specific waiver of immunity in regard to a 
specific stream. But certainly not a general waiver. 

Mr. Green. May I ask a question? 

Senator Warkins. Yes; go right ahead. 

Mr. Green. Mr. Veeder, may | ask a question somewhat based on 
the Quinn River situation, if I have the set-up correctly? Suppose 
that the river water has been completely adjudicated in the past, and 
after the adjudication the United States through one of its depart- 
ments, say the Indian service, buys certain lands on the streams and 
the water rights that are appurtenant. thereto. Later on then it is 
found necessary by the district court of the county in the particular 
spot to put the State engineer in charge of the distribution of those 
water rights, and in pursuance of that he does, but the Federal Govern- 
ment through its Indian service refuses to recognize that fact and 
continues to divert the water, nor does it pay the pro rata taxes that 
have been levied to the other owners of the stream under that adjudi- 
cation. What legal remedy to those other people who have had their 
water rights adjudicated as against the failure of the United States 
Government to recognize the decree of that kind of court or district? 

Mr. Verper. I will say that I don’t believe that the United States 
could be subjected, as things now stand, to a direct proceeding against 
it. That is undoubtedly the truth. 

Mr. Green. In other words, the answer is that they have no legal 
right against the United States. 
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Mr. Veeprer. Certainly they have a legal remedy in damages 
always where the United States has taken more water than it should 
have. The fifth amendment of the Constitution is the greatest 
guaranty to a water user that he is not going to be damaged. 

Senator Warxkins. How can he enforce it? 

Mr. Veeper. He simply goes into the Federal district court and 
sues the United States if it is not over $10,000. If it is over $10,000 
he goes to the Court of Claims. We are confronted with that all the 
time. The Gerlach case is a historic case. They came in and sued 
us and we paid them. 

Mr. Green. What I mean is to reserve his water rights, not in the 
nature of a damage suit because unquestionably the water rights 

Mr. Vereper. Mr. Green, I don’t know how that would occur. We 
have cases pending right now. The Shackleford case in northern 
California. We didn’t submit to your jurisdiction at all, but we 
went in and filed a declaration of our rights. The superior court 
entered a decree reflecting those rights the same as anyone else, and 
the water is distributed the same as anyone else. You can do by con- 
tract the whole thing and accomplish it without the full implication 
of waiver of immunity. 

Mr. Green. But if the United States through one of its depart- 
ments did continue to violate a decree of the court, is there any 
remedy—— 

Mr. Veeper. Yes, there is. 

Mr. Green. In the nature of an adjudication? 

Mr. Vereper. Yes. 

Mr. Green. That would stop that? 

Mr. Veeprer. The only way that could occur, as I see it, would be 
an illegal act by an official of the Government. The case of Ickes 
versus Fox is a good example of where a case was started against the 
Secretary of the Interior and where the Secretary of the Interior is 
found to be performing an illegal act, which is what you are talking 
about, the waiver of immunity “does not extend to him. He himself 
would be enjoined. There are injunction suits brought where the 
private individual is enjoined. The case of Sawyer down here right 
now involving the Dollar Steamship Line is an example. While I 
have never studied that case, the implications are there. Certainly 
no official of the United States can hide behind the ummunity from suit 
to perform an illegal act. 

Mr. Green. That is only in bis personal capacity, however. 

Mr. Vesper Certainly there can be no illegal act. What I am 
saying there is that if a man is violating somebody’s rights, he is per- 
forming an illegal act right there and he is subject to injunction under 
those circumstances. 

Any time that there is a direct violation of the character that you 
have described, willful and wanton wrongdoing, the immunity from 
suit doesn’t protect him under those circumstances. It never has. 

Senator Warkins. It doesn’t protect him because he can be sued 
individually. 

Mr. Vereper. And the court can tell him to go ahead and perform 
his functions. That is a fact of the law entirely separate from the 
effect of immunity because immunity from suit doesn’t protect that 
kind of act. 
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Senator Warxins. You wouldn’t claim under those cases they 
would get injunctive relief? 

Mr. Vxxper. They wouldn’t adjudicate the rights of the United 
States. It would prevent this man from performing the illegal act 
that was charged as in the case of Ickes versus Fox. That case 
didn’t go to trial on the merits, incidentally. I am citing that as an 
example of the kind of suit that can be brought involving water 
rights. 

Senator Warkins. Who is the next witness? 

Mr. Green. | believe Mr. Saunders, sir. 

Senator Warkins. Mr. Saunders. Is he for or against this? 

Mr. Green. I believe he is somewhat in favor of it. 


STATEMENT OF GLENN G. SAUNDERS, ATTORNEY AT LAW, 
DENVER, COLO., REPRESENTING NATIONAL RECLAMATION 
ASSOCIATION 


\M[r. Saunpers. I find myself in an unusual situation. Where the 
judge is totally impartial and hasn’t expressed any opinion whatsoever, 
[ haven’t any idea what is in his mind. In this case the person who 
takes the position of the judge has already expressed himself so much 
in the same way I would like to express myself that it leaves me a 
little at a loss. 

Senator Warkins. I do not pretend to be any judge in this matter. 
This is no court. ‘This is an investigation. 

Mr. Saunpers. You know how a lawyer is. He is so used to have 
a judge to talk to, it is a great change to find that the person I am 
addressing agrees with me instead of sitting there inscrutably without 
any emotion. 

| think our statement should be made rather complete, although a 
great deal of what we have to say has been expressed by the acting 
chairman. I wish to say, too, that while I am here at the immediate 
suggestion of the National Reclamation Association, I had thought 
about coming here on this myself before receiving a call from the 
association. The association will probably wish to make a statement, 
though it may be brief, in the record, and perhaps furnish some 
written statement. ‘The association’s secretary and assistant secre- 
tary are here to hear what is said and will govern themselves in the 
extent of the statement they submit by what I have to say. 

I have prepared for the committee avery brief statement in writing 
for your use, because I realize that as this goes on other members of 
the committee may wish to examine not only the statement but the 
record that we make. 

Senator Watkins. You may find that many other members of the 
committee won’t agree with me at all. 

Mr. Saunpers. That is what I am assuming. 

Senator Watkins. My reaction might not be the reaction of other 
members of the committee. I don’t know that I represent the views 
of any other member of the committee. 

Mr. Saunpers. Therefore I would like to make a rather full 
statement. 

Senator Warktins. It wouldn’t be necessary, then, for you to read 
your written statement. If you wish, you may put the written 
statement in the record. 
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Mr. Saunpers. I don’t care to read the written statement at this 
time. 
(The prepared statement follows:) 


STATEMENT BY GLENN G. SauNDERS, ATTORNEY AT LAw, MEMBER NATIONAL 
RECLAMATION ASSOCIATION, DENVER 1, COoLo. 


The writer of this statement has been actively engaged in the practice of law 
in Colorado for more than 20 vears, devoting substantially more than half his 
energies to the field of water rights. The writer has a general speaking acquaint 
ance with the water law of the arid States and a rather intimate familiarity with 
the water laws of Colorado. 

Because the right to use water is unlike other property rights, a special system 
of law has grown up in the West to regulate the users of water rights. The 
people of the West have retained the ownership of the water of their streams 
and yielded up to private enterprise only the limited dominion over those waters 
sufficient to allow private appropriators to make beneficial use of portions of 
those waters. 

That complete dominion which is customarily associated with rights of property 
is lacking in private property rights respecting the waters of the West’s natural 
streams. Instead, the people have allowed only the use of so much of the ever 
inadequate water supplies as may from moment to moment be put to beneficial 
use by the appropriators and that on the basis that prior in time is prior in right 
provided always that the higher priority right may be exercised only when needed. 

The sanctity of this system is so highly regarded that in section & of the Ree- 
lamation Act of June 17, 1902 (43 U. 8S. C. A. 372, 383), it was provided ‘‘That 
nothing in this Act shall be construed as affecting or intended to affect or to in 
any way interfere with the laws of any State or Territory relating to the control, 
appropriation, use, or distribution of water used in irrigation, or any vested right 
acquired thereunder and the Secretary of the Interior, in carrying out the pro- 
visions of this Act, shall proceed in conformity with such laws, * * * and 
beneficial use shall be the basis, the measure, and the limit of the right 

While there is a large body of law demonstrating a universal intent that the 
United States should have no special advantage or preference When it acted in 
its proprietary capacity as an appropriator of water in the arid West, the cloak 
of sovereign immunity from responsibility to the judicial branch of State govern- 
ment has prevented the fulfillment of this ideal. S. 18 is a step in the direction 
of completing the requirement that the United States shall act as any other appro- 
priator in the acquisition and with respect to the limitations imposed by the 
appropriation svstem of water law which prevails in the arid West. 

S. 18 moves in a direction pointed out by resolution No. 9, unanimously adopted 
by the National Reclamation Association at its convention at Spokane, Wash. 
on November 16, 1950. That resolution is as follows: 


“RESOLUTION No. 9—CourT PROCEEDINGS 


‘Whereas, this association has heretofore urged: 

“1, That the integrity of the water laws of the Western States should be pre 
served and that the basic provisions of section 8 of the Reclamation Act of 1902 
should be reaffirmed. 

“2? That legislation be urged to strengthen the basic concept of section 8 to 
require that the administration and distribution of such appropriated waters shall 
at all times be under the control, direction and supervision of the established 
water officials and courts of the State which would be vested with jurisdiction if 
the appropriation had been made by a nongovernmental agency. 

“3. That the board of directors consider the advisability of seeking legislation 
from the Congress of the United States granting to the Secretary of the Interior 
for and on behalf of the United States of America the consent and authority of 
the United States to adjudicate the amounts and priorities of water rights in 
which the United States has an interest and authorizing and consenting that the 
Secretary on behalf of the United States may sue or be sued in all suits necessary 
for the protection of the interests of the United States in water appropriation 
matters in the State courts of the State where such waters are appropriated and/or 
beneficially used and under and pursuant to the applicab.e water laws of such 
State. 

“Whereas, since the formulation of said policy, the United States Department 
of Justice, as the legal representative of the United States Bureau of Reclamation, 
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has chosen the courts of the United States, and disavowed the courts of the States, 
as the forum for the adjudication of water rights: Now, therefore, be it 

“Resolved, That the officers, employees, and committees of this association be 
and they are hereby directed to seek the passage of a law of the United States 
consenting to court proceedings by or against the United States in the courts of 
the various States in connection with the adjudication and determination of water 
rights, in language so clear and unmistakable that there can be no misunder- 
standing as to its meaning, and finding that such language is not amendatory of 
but only definitive of existing law.”’ 

Millions of dollars of water projects have been developed and an entire civiliza- 
tion has been built up in the West based upon the sanctity of water rights set 
at rest by decisions of State courts. It is the position of the United States De- 
partment of Justice that if the settled water rights adjudicated by the States in 
their own courts cannot be readjudicated in Federal courts that the jurisdiction 
of the United States is restricted and embarrassed. (Reply of the United States 
of America to Memorandum Brief of City and County of Denver, case No. 2782, 
District Court for Colorado, p. 4, note 7.) 

This means that wherever the United States becomes the proprietor of a water 
right in the western United States, all of the supposedly settled water rights are 
subject to review and reexamination in a court of the United States even though 
the validity of all the water rights in the area may have been theretofore fully 
determined by action of a State court. Such an upheaval may occur at any time 
that the United States appears in a watershed, either as an appropriator or as a 
purchaser of a water right, under the present state of the law. 

Therefore, we submit that S. 18, while a step in the right direction, ought to go 
still further and eliminate any provisions for removal of such suit to the Federal 
courts. 

All water rights in the West are subject to abandonment for nonuse with intent 
not to resume their use. Abandonment is often determinable by court proceed- 
ings. Such a proceeding can never be conclusive unless the United States can 
be made a bound party to the proceeding. 

With all these things in mind we have prepared language which we believe 
would be beneficial if adopted as law by the Congress, as follows: 


“An Act RELATING TO WaTER AND WaTER RIGHTS 


“Be it enacted by the Senate and House of Representatives of the United States of 
America in Congress assembled, That: 


“FINDINGS AND DECLARATION OF POLICY 


“The Congress of the United States reaffirms the policy of the United States to 
recognize the full sovereignty and jurisdiction of the various States over the 
ownership and distribution of their underground and surface waters except. in 
those particulars in which such exercise of control is in express and direct conflict 
with the authority of the United States; and not withstanding any executive or 
judicial pronouncements to the contrary it is and has been the policy of the 
United States since the adoption of section 8 of the Reclamation Act (32 Stat. 
390) that the perfection of rights of the United States to beneficial use of waters 
should be under the same procedures in each State as provided for the creation of 
such rights by private persons. 


“EFFECTUATION OF POLICY 


“The officers, agents, and employees of the United States Government are 
hereby authorized and directed to perfect water rights for the beneficial use of 
water when authorized by the United States to do so, through the same procedures 
as provided in the various States for the acquisition of water rights by private 
persons and no other procedure shall be hereafter instituted or continued; and 
for the further effectuation of the policy hereinabove enunciated, the United 
States authorizes its officers, agents, and employees to cause it to be bound by the 
determinations of the appropriate offices of tribunals of the various States in 
hearing and finally determining the rights of the United States with respect to 
the acquisition of water rights; and in those States in which court adjudication 
is essential to the final determination of the authority, or right of a person to use 
water, the United States shall sue and be sued in respect to such adjudication the 
same as a private person, and the Attorney General of the United States, and his 
various deputies are hereby designated as agents of the United States for service 
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of process in such suits, and authorized and directed to represent the interests of 
the United States therein. 

“The procedures herein provided shall also apply to proceedings for abandon- 
ment and change of point of diversion. 

“Nothing in this Act authorizes or shall be construed as authorizing the joinder 
of the United States in any suit or controversy in the United States Supreme 
Court involving the right of States to the use of the water of any interstate 
stream.” 

We hope that the principles above expressed may be embodied in 8, 18 so that 
it may fully accomplish the needed results. 

We trust this statement may be of some value to the Judiciary Committee in 
considering 8. 18 and the problems involved in it. We have hoped to supplement 
this written statement by an oral statement and assure the committee that we 
are prepared to assist the committee in its consideration of these matters in any 
further way that may be appropriate. 

Respectfully submitted. 

GuENN G. SAUNDERS, 

Senator Warkins. I would be interested in your views on this bill 
and whether it goes too far. I have the feeling may be it doe go a 
little too far and maybe it ought to be restricted. I haven’t studied 
it and it isn’t my bill, I didn’t introduce it, but I do have some rather 
positive convictions from many years of experience on this matter. 

Mr. Saunpers. In all ways this bill, I think, does not go far enough. 
It is only a minor step in the right direc ‘tion, and I believe it is subjec t 
to a rather thorough analysis on the basis of the fundamental questions 
which you have put here and which I feel have not been adequately 
answered as yet. I would like to attempt to make those answers 
more adequately, I feel, than they have been made up to now. 

I believe in order to clear the atmosphere a bit I would like 
commence by attempting to analyze some of the things that Mr. 
Veeder discussed, because I believe the questions and answers did get 
to certain fundamentals. 

We first come to the problem of the adjudication of water rights, 

and when we read S. 18 we find that this is not a general and unlimited 
bill to remove the cloak of immunity from all suits affecting water 
and water rights of the United States. By its very terms the bill says: 
That consent is hereby given the United States as a defendant in any suit for 
the adjudication of rights. 
There is some other language in here that may be too broad in certain 
particulars and I will mention that, but let’s stick right there on the 
word “adjudication,’’ and see what the difference is between adjudi- 
cation of water rights and the protection of the property rights 
generally. 

There was quite a discussion between the Senator and Mr. Veeder 
respecting whether the State engineer exercises a quasi-judicial func- 
tion or not. May I inject into that question the matter of whether 
or not the courts in adjudicating water rights are not exercising at 
least a quasi-executive or administrative function, if not wholly an 
administrative function. What judicial! power really is involved in 
the judicial proceeding? It is very much the same as the determina- 
tions made by a State engineer when he issues a permit. That has 
been argued by Mr. Veeder and me before the United States District 
Court in Denver. Mr. Veeder succeeded; I did not. But I must 
say that the court in writing its opinion hedged it about so that he 
may change his view as the case goes on, and | hope that he will have 
the good sense to do so. 

Mr. Verper. That is the first interpretation I have had of that. 
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Senator Warkins. It sounds like we are getting back into court 
again. 

Mr. Saunpers. The thing is that the adjudication of water rights 
is quite a separate and distinct thing from the protection of the com- 
pleted property rights, once it has been adjudicated. This bill does 
not purport to let down the bars of immunity. In the case that Mr. 
Veeder has referred to—which I can’t find right now in my notes— 
out in California, where the Government owns adjudicated water 
rights they are complete, they are as complete as the title to this 
building. If that is so, I take it that those completed rights may be 
protected in the United States courts the same as any other property 
right of the United States Government and that this bill does not 
affect the protection of those completed property rights. 

The thing that we have all been talking about in the West for a long 
time 

Senator Warkins. Don’t you think under a general adjudication 
suit whether or not they had a right would be determined? 

Mr. Saunpers. That is right, but the title of an individual to 
water rights is not in issue in an adjudication suit. An adjudication 
suit does not determine the ownership of water. It determines the 
priority of right, the volume, the point of diversion, the beneficial use, 
the fact that the right was completed with due diligence so as to date 
it back to a given date. 

Senator Warkrins. Doesn't it ask the man to set up his right in the 
decree, and the decree finally decrees to him the right to the use of a 
certain amount of water? 

Mr. Saunpers. It decrees the right of someone to the use of water, 
but it does not try title. We must always bear in mind that— 

Senator Warkins. I don’t know whether I could agree with y you on 
that one. 

Mr. Vexeprer. Neither can I. 

Mr. Saunpers. That is certainly true in Colorado. 

Mr. Vexnper. That ts the point that we have been arguing in the 
city and county of Denver case and I don’t think this is the proper 
place to try it myself. 

Senator Warkins. It may not be the proper place, but you can’t 
go too far to educate the Senate. You can assume that we don’t 
know anything about it up here and that will be true of a lot of us, 
and we want to get as much information as we can and have enough 
background so we don’t make a lot of mistakes. I can go after you 
and ask you a lot of questions, that doesn’t mean in the end that I 
might not agree with some of the contentions you make because after 
all I am not here to help legislate for any one particular part of the 
United States. I am here to try to do a job for the whole country. 
So in interrogating you on these questions I want to get the meat 
of the whole thing so we will get whatever light there is ‘to be thrown 
on it that you witnesses have. 

Mr. Saunpers. Let’s take the case of whether or not the United 
States is a trustee for the ultimate users. I have always thought 
that the United States was the trustee when it built a reclamation 
project, a trustee for the ultimate user. Whether it is the trustee in 
a reclamation project or whether it makes appropriations on its own 
behalf for a range and experiment station or something of the kind, 
the trial court in an adjudication proceeding is not interested in who 
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owns the beneficial right to use the water. The court is interested 
in whether or not a beneficial right has been appropriated out of the 
waters of the State. That is the basic and essential issue in an adjudi- 
cation proceeding. 

Senator Warkins. If that is true, let me ask you this question: 
Suppose after the decree has been entered by the court on the adjudica- 
tion, someone feels that his right has been interfered with, don’t you 
think that the other man can defend and set up that that has been 
determined, that it is res judicata with respect to the ownership? 

Mr. Saunpers. No. The adjudication proceeding definitely does 
not determine the ownership of the water right. 

Senator Warkrns. Are you talking about the adjudication before 
the engineer or finally in the court? 

Mr. Saunpers. Finally in the court, the adjudication proceeding 
in the court to determine whether or not due diligence had been used 
in the creation of this water right. The adjudicating court finds that 
there are 10 second-feet, we will assume, adjudged to the Beaver 
Ditch. Under the Beaver Ditch there is farmer A and farmer B, both 
of them claiming ownership to some part of Beaver Ditch. The ques- 
tion of whether or not farmer A owns the 10 second-feet or farmer B 
owns the 10 second-feet is not before the court in the adjudication 
proceeding. 

Senator Watkins. That would be contrary to the experience in 
our own State, in my State, and the law of my State. If it were a 
corporation, for instance, What do you call this ditch? Beaver? 

Mr. Sauspers. We will call it the Beaver Ditch. 

Senator Watkins. Beaver Irrigation Co. It would decree to that 
corporation that it was the owner and entitled to the use of so much 
of the flow of that stream at certain times of the year. They don’t 
attempt of course to determine who the stockholders are. If that is 
what you mean, I will agree with you. 

Mr. Saunpers. That is right. 

Senator Watkins. I can’t conceive an adjudication suit that 
doesn’t finally determine the right to the use of that water. That 
is what you are in there for, naming the specific people who have 
that right, and in my State if you don’t set up your right you don’t 
get any decree, and you are out and you are through. 

Mr. Saunpvers. That is exactly right in all the States. It is true 
that, when the decree is written, it says there is hereby decreed to 
the Beaver Ditch Co. for its Beaver Ditch, 10 second-feet, but that 
question of title has not been tried, and if there is another claimant 
to the stock of the Beaver Ditch Co. they may raise that in an inde- 
pendent suit. That is a different issue. 

The fundamental issue that we are trying to get at in the West, 
the fundamental issue that is involved in Resolution No. 9 of the 
Reclamation Association, and which Senate 18 is slanted at—and 
that is the thing we really want to bring here: Resolution No. 9 of 
the Reclamation Association—is this fundamental proposition that 
when the United States becomes an appropriator of water in a 
Western State it shall take on exactly the same status and burden 
as any private appropriator; that it shall not be treated in any special 
category or given any special privilege, but that when it assumes: 
and I say in a proprietary capacity, agreeing with you—when it 
assumes as a proprietor of water to become an approriator that if the 
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United States is to live up to the spirit of section 8 of the Reclamation 
Act of 1902 it must come on the stream like any other appropriator 
and must develop its water with due diligence, apply it to beneficial 
use within a reasonable time, or be barred by laches, even, if it doesn’t 
proceed with due diligence to perfect its water rights. 

Senator WarTkins. As a matter of fact, the United States I think 
asks for extensions of time just like any other applicant for water 
if it hasn’t been able to complete an appropriation. 

Mr. Saunpers. In exactly the same way, I believe. 

Senator Warkins. I have been through that. I think they do. 
They file their affidavits and get even a Torin of court, if necessary, 
through some means or other to give them additional time if they 
haven’t been able to complete the appropriation. 

Mr. Saunpers. That is right; they have done that very thing. 

Now, let’s see what our situation is, though, under this immunity 
that is claimed by the United States. We start a general adjudica- 
tion proceeding in any of the State courts, and we will take, because 
Mr. Veeder has used it, district No. 36 in Colorado, which is shown on 
the exhibit here—water district 36, which includes the Blue River. 
The city and county of Denver got into that general adjudication 
there in 1941, and the United States Goverument filed its claim in 
water district 36 just like the city and county of Denver and just 
like every other appropriator of water-—— 

Mr. Veeper. Mr. Senator, on the proposition Mr. Saunders is 
getting into, I refrained very carefully from attempting to try the 
City and County of Denver case here; but, if Mr. Saunders insists 
on going into his side of that litigation for this record, I want the 
opportunity to respond. 

Senator Watkins. If it will throw any light on what we have been 
trying to develop here, we will be bery happy to hear it. 

Mr. Verper. I want to insist that we are in litigation with the city 
and county of Denver right now, and Mr. Saunders of course is on the 
other side of the case. If this waiver of immunity takes place, there 
will be 15 lawsuits which will be tried, resulting ultimately in our 
getting the judgments to which we are entitled against the city and 
county of Denver because the thing will never be settled. 

Mr. Saunpers. I quite disagree with counsel, but I am trying to 
illustrate a situation. 

Senator Warkins. Proceed. 

Mr. SaunprErs. The United States came into this proceeding, and 
the whole thing could have been decided so far as district 36 was 
concerned in that proceeding, but at a later time the Department of 
Justice was advised otherwise and withdrew from the proceeding. 
Later the United States started a new proceeding of its own in the 
United States district court at Denver, selecting certain few of the 
parties and now attempting to adjudicate this matter in the United 
States court. 

That cuts to the very heart of a part of what Mr. Veeder is urging on 
this committee at this point. He has said that if the United States 
has to meet necessary adjudication suits on the State level, the United 
States will have to have 17 kinds of proceedings, one for each of the 
States. That is a very small number of types of proceedings for the 
United States to be in, 
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Senator WaTkINs. You take any corporation, for instance, that has 
business in 17 States; it probably has to comply with the law of 17 
States. 

Mr. Saunpers. Exactly. 

Senator Warkuns. If it did not want to have to comply with 17 
different laws, then it should cut its operations down to the size that it 
does want to take on. 

Mr. Saunpers. On the other hand, if we follow Mr. Veeder’s 
argument and let the United States have one type of proceeding which 
is applicable throughout the western United States, the thousands of 
appropriators must each conform to the type of proceeding that the 
United States chooses to instigate. When Mr. Veeder refers to the 
fact that the people of Grand Junction under the removal provisions 
of S. 18, as it is drawn now, would have to bring their case over to 
Denver to try, he has done that very thing for them himself by bringing 
a case in the United States district court in Denver which must 
ultimately involve every water right on the western slope, and if those 
people are to be protected they have got to appear in court in Denver. 
There is no other way. 

Mr. Veeper. I| ask the right to speak to that, Senator. 

Senator Warkins. We will give you a chance. 

Mr. Saunpers. He has another view on that. 

Senator Warkins. We know there are two sides to lawsuits. 

Mr. Saunpers. The only way you can protect your rights is to get 
incourt. They started what they call a class action, and they say that 
by naming one of these appropriators all of the appropriators are 
represented. They take, for instance, the Public Service Co. of Colo- 
rado; and, for goodness’ sake, whom did they represent of the farmers 
downstream or of anybody else? Can it be said that one of a class can 
represent hundreds of conflicting claimants, each of whom is a compet- 
itor for the limited water supplies of the stream? Obviously, Mr. 
Veeder’s argument cuts against itself. It is much more convenient 
for the individual water users to bring their suits in their own water 
districts. 

The next point that Mr. Veeder makes is that the States bave not 
provided adequate procedures because the water projects of the 
Government are large and cover a number of districts. The water 
projects of the city of Denver are large and cover a number of water 
districts. Our water rights extend into at least seven districts that I 
could count quickly on my hands here; maybe more. We have had to 
go into each of the water districts and adjudicate those portions of 
our rights which pertain to each of those districts. 

Senator Warkins. 1 am not acquainted with your Colorado law, 
but couldn’t one of your district courts, wherever it is, have juris- 
diction and cover the entire State? 

Mr. Saunpers. No. 

Senator Warkins. Over the whole stream, even if it went into 
different districts? 

Mr. SaunpErs. No; the district courts have jurisdiction over water 
districts. Each water district adjudicates its own water rights, and if 
an appropriator-—— 

Senator Watkins. Isn’t that done by the district courts finally? 

Mr. Saunpers. Yes; it is, but the district court which has juris- 
diction over the Blue River, a tributary of the Colorado, will adjudi- 
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cate the water rights taken out of the Blue in that district. The 
district court of district 51, at Hot Sulphur Spring, will adjudicate 
the water rights taken out of that district, and so on. 

Senator Watkins. That is quite a contrast to the Utah situation. 
The district court, for instance, in the third district in Salt Lake 
County is adjudicating the water rights in Wasatch County and 
Uinta County, and some probably in Duchesne County. 

In that State at least the court, having taken jurisdiction of it, 
can enter a decree effective wherever the controversy spreads or goes. 
But you can’t do that in Colorado? 

Mr. Saunpers. No. But it is no great inconvenience. The city 
and county of Denver have developed a very fine water system 
without finding it too inconvenient to go into each of the districts. 

Then Mr. Veeder raises the question of the interpretation of Senate 
Document 80. Senate Document 80 is a document under which the 
United States concedes that it has some obligations. In other words, 
it is a contract, let us say. I am not saying it is one, but we will 
assume it is a contract under which the Government is obligated to 
furnish certain water. The only place that the Government can law- 
fully get the water to furnish under that document is by appropriation ; 
and, if it adjudicates its water to satisfy its obligations under Senate 
Document 80 in the usual manner, then the question of interpretation 
of this contract is a question quite apart from completing a water 
right within the spirit of section 8 of the Reclamation Act. If the 
Uniited States must perfect some water rights in order to perform its 
obligations under Senate Document 80, let it do so under the law of the 
State from which it is obligated to furaish that water, and let it then 
determine the obligations “under Senate Document 80 in any other 
appropriate proceeding. The contractual obligations created under 
Senate 80, if they exist, are quite apart from the means by which the 
Government shall obtain the water necessary to fulfill those ob- 
ligations. 

Senator Watkins. Assume for a moment, for instance, that Senate 
Document 80 is a reclamation contract. 

Mr. Saunpers. Yes, sir. 

Senator Warxins. And they agree to proceed to build this project 
and make certain filings probably described in the contract itself. 
The filings they have made or will make are referred to. In most of 
those contracts, as I recall, they require the water user himself to do 
many of the-things that are necessary to finally acquire title under 
State law to the right to the use of the water. - 

Mr. Saunpgrs. Senate Document 80 is peculiar in that it isn’t one 
of those contracts. 

Senator Watkins. I don’t know what it is. 

Mr. Saunpers. Senate Document 80, which is a thick thing, I will 
tell you briefly what it is. Senate Document 80 is a synopsis of the 
report of the Department of the Interior to the Congress of the way 
they intend to operate this project. 

Senator Watkins. Which project? 

Mr. Saunpgers. The Colorado-Big Thompson project. 

Senator Warkins. That is the reason | didn’t know about it, I 
cuess. 

Mr. Saunpers. Many people say that has the binding force of a 
contract. There may be some who contest that. It isn’t the usual 
type of contract. It really is Just a synopsis of a report to Congress. 
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Senator Warkins. It is an explanation of their idea of how they 
are going to operate. 

Mr. Saunpgrs. That is right. If they have obligations under that 
to furnish water to people, that still doesn’t change the fact that under 
section 8 of the Reclamation Act they acquire that water and the 
ability to meet those obligations by compliance with the State law. 

The National Reclamation Association has been interested in this 
problem for several years, and at its last convention adopted unani- 
mously a resolution which is to this effect, after a preamble: 

Resolved, That the officers, employees, and committees of the association be 
and they are hereby directed to seek the passage of a law of the United States 
consenting to court proceedings by or against the United States in the courts of 
the various States in connection with the adjudication and determination of water 
rights, in language so clear and unmistakable that there can be no misunderstand- 
ing as to its meaning, and finding that such language is not amendatory of but 
only definitive of existing law. ¥ 

That is, it is the desire of the Reclamation Association that a law 
be adopted waiving the immunity which the Department of Justice 
now claims for the United States so that it may either sue or be sued 
in the State courts in adjudication matters, in matters having to do 
with changes of points of diversion, and in matters having to do with 
abandonment of water rights, so that as an appropriator of rights the 
United States will stand on the same footing as any other appropriator. 
We have to remember that a water right is a peculiar type of property. 
Water is so scarce in the West that we have set up an entirely new 
type of property unknown to the common law, and that type of 
property is what we call a usufructuary right. One never gains the 
absolute unqualified domiaion over a water “right. He gains “only the 
right to make beneficial use of a portion of the waters. The fee title 
to the water, the unqualified dominion, remains in the States; and, if 
the United States hasn’t admitted that principle up to now it is high 
time we did. I thought we had laid that ghost with the passing of 
Will Ward many years ago. 

Senator Warkins. It seems to have been revived. 

Mr. Saunpers. The ghost of Will Ward is still with us. He used 
to contend for that. Those of us who believe that the States own 
these water rights believe that the usufructuary right may be left 
alive only so long as you continue to use it. You have to continue 
to let it breathe, and when it stops breathing it ceases to exist as if it 
never lived before. 

Senator Warkins. That is, if you fail to use it for so many years, 
you lose it. 

Mr. Saunpers. Or, if you stop using it with mtention not to re- 
sume, it is instantly gone. It is the belief of those in the West that 
the United States, under the spirit if not the letter, and we believe 
perhaps the letter, but at least under the spirit of section 8 of the 
Reclamation Act, the United States Government must take subject 
to those provisions. 

The only possible way that we can hold the United States to the 
observance of our laws is to have them amenable to our courts. Mr. 
Veeder may say that I have a personal interest in the outcome of this 
bill; that if this bill is adopted I will win a lawsuit. There may be 
some truth to that, but I am for this kind of legislation. I am for 
resolution No. 9 of the Reclamation Association quite apart from 
personal interest, and my personal interest is very much in doubt. 

89031—51——-8 
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Let me point out that in this case that I am talking about, in water 
district No. 36, which lies on the western slope of the United States, 
the members of the committee from the East wouldn’t understand 
this, but you will understand it. 

Senator WarTkrns. I have been all through it. 

Mr. SaunpeErs. I haven’t a friend as far as litigation is concerned. 
I have many personal friends there, but the city and county of Denver 
hasn’t a friend. 

Senator Warkins. You represent the city and county of Denver? 

Mr. Saunpers. Yes, sir; I am the attorney for them. 

Senator Warxins. I understand your position. 

Mr. Saunpers. Everybody on the western slope is against me, and 
poor Judge Luby certainly is as honest a man as can be found, is 
certainly under the most direct pressure to do nothing to aid or help 
the city and county of Denver. When I go to the district court of 
Denver I am before a judge who has been appointed for life, who has a 
background of breadth and vision that transcends that of most men 
who ever were elevated to the bench, and who certainly has pressure 
that can be put upon him. On its merits I really expect to lose the 
case before Judge Luby because I don’t see how he can live over there 
and give meadecree. I fully expect to win on the merits before Judge 
Knauss. I really do that. Mr. Veeder doesn’t expect me to win, but 
I haven’t lost one yet. That is a pretty good record. I am not going 
to lose this one. We can’t lose. 

But the principle is wrong. If I lose before Judge Luby, and I have 
to go to the Supreme Court of Colorado, I am at least before a local 
court. I am not before the United States courts and having the 
United States courts adjudicate the question of whether or not the 
water rights which I have heretofore adjudicated are all to be thrown 
out the window and readjudicated. 

Let’s talk just a moment about the inconvenience to local people. 
Mr. Veeder has talked about bringing people from Grand Junction 
clear up to Denver. Let me talk for a moment about the incon- 
venience of the present system and why this bill is so badly needed 
in some form. I am going to suggest before I am through a little 
different form to the bill and some suggested changes here. 

Senator Warkins. I would say | think it has to be carefully gone 
over to see what changes are to be made, if any. It doesn’t quite 
meet my idea of how it ought to be handled at the moment, but that 
is neither here nor there. 

Mr. Saunpers. We are trying to argue principle. 

Senator Warkins. Then if we determine on a line of action, we 
hope we can get together and draft a bill that can stand up reasonably 
well. 

Mr. Saunpers. Mr. Veeder comes here and talks about the United 
States being a good Samaritan. There is nothing good or Samaritan 
about them. They are making it rough for us, believe me. They 
are making it plenty rough. 

Mr. Vrereper. Making it rough for you. We are not making it 
rough for the farmers. 

Mr. Saunpers. Making it rough for everybody. If they do this 
to us, they can do it to everybody. Let me point out that in this 
situation in water district No. 51 at Hot Sulphur Springs, the city 
and county of Denver has completely adjudicated water rights which 
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run down south and over into Denver. Those water rights are com- 
pletely adjudicated 

Senator Warkins. A general adjudication. 

Mr. Saunpers. A general adjudication. It has been to the Colo- 
rado Supreme Court. We lost in the first instance but the supreme 
court straightened it around and we won in the supreme court—a 
general ‘adjudic ation in which we have had certain water rights decreed 
tous. Mr. Veeder says he is not attacking those water rights. Mr. 
Marmaduke says we are not attacking those water rights. They say 
that tous. Iam getting to this point of change of personnel that you 
mentioned a few moments ago. They say they are not attacking 
those water rights, but in the prayer of their complaint they ask that 
this court, the United States District Court of Denver— 
quiet the title of the United States for itself with reference to the city and county 
of Denver and others in and to the use of waters which are in this complaint 
described and declare their respective rights subject and subordinate to the rights 
of the United States with respect to the Colorado-Big Thompson project, and 
forever enjoin them or any of them from encroaching upon or in any way inter- 
fering with those rights. 

Our water rights in district 51 come out of the same general stream 
shed that the water rights for the Big Thompson project come out of. 
If they get the relief they have asked for—— 

Senator Warxrns. That is the water that comes through the Mof- 
fatt tunnel? 

Mr. Saunpers. Moffatt tunnel; yes, sir. If they get the relief 
they have asked for here, whenever the Moffatt tunnel diversion inter- 
feres with the Big Thompson—and they will interfere this year as 
sure as anything because they haven’t got their reservoirs filled: 
by the prayer of their complaint they would stop us from exercising 
adjudicated rights, although they say that when they actually get 
down to the trial they are not going to push that part of their claim. 

Senator Warkrns. You know how it is. Attorneys ask for every- 
thing under the sun for fear they might overlook something. They 
put it in the prayer of the complaint. 

Mr. Saunpers. [| also know if they have a change of attorneys and 
they get another Ethelbert Ward representing them, instead of Bill 
Veeder, who has some respect for the water rights of the West, that 
we may not have so favorable a situation. In effect this complaint 
requires us to relitigate in the United States district court every water 
right that we have adjudicated on the Frazer River. But for the 
sufferance of Mr. Veeder and Mr. Marmaduke, we would be in a 
hotly contested litigation over these water rights. If the United 
States Government under the present state of the law desires to do 
so, it may force us to reprove every water right that we have ever 
had adjudicated, and when Mr. Veeder says that they would be willing 
to come into a proceeding, the fact does not bear him out. I refer 
now to a case in Texas that Mr. Marmaduke has referred me to, and 
[ think they have referred to it in their briefs in this case, in which the 
United States did voluntarily enter a quiet-title suit in a State court, 
and then finding the State supreme court decision against the United 
States, went into the United States district court and said: 

Yes, if we had been successful in the State court, the other side would have been 
bound. We can go in there because we can protect the property of the United 


States. But we do not have the power to let the property of the United States be 
put in jeopardy. That can only be done in the United States courts. 
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That to our minds is not a fair and just system. We believe that 
we should be able to force the United States to come into our adjudi- 
cation proceedings and settle its rights along with everyone else’s 

To that end, as I say, we have prepared a bill, 

Senator Warxins. Have you a copy of it? 

Mr. Saunpers. Yes, | have. 

Senator Warkins. I think you ought to submit it to the committee, 
because this whole general subject must be considered. This bill, 
5. 18, is a good bill to get us started. It got the question raised. It 
may be the one we want finally to report out. We may not want 
to report out any. But if you have a bill prepared, it may help us 
to draft a bill. 

Mr. Saunpers. My suggested bill is in my statement to the 
committee. 

In that bill you will find that there is one particular line which 
settles the question that seems not to be settled in S. 18, as it is 
written at this time. That paragraph is this: 

Nothing in this Act authorizes or shall be construed as authorizing the joinder 
of the United States in any suit or controversy in the United States Supreme 
Court involving the right of States to the use of the water of any interstate 
stream. 

This is the question of whether or not California and Arizona are 
to be involved in litigation over the lower Colorado River. We 
have felt that fundamental question here, the one thing we have been 
discussing, is the question of whether the United States, when it 
becomes an appropriator of water, should not follow through all the 
way, just like any other private appropriator. We hope that this bill 
will not become involved in any way in this fight which has been going 
on between California and Arizona. We think that this bill covers an 
entirely separate subject matter, and should not possibly be made the 
vehicle for granting or withholding jurisdiction in the California- 
Arizona matter. It should be left out of that entirelv. That is 
another thing. It is quite separate and apart. 

Therefore, that restrictive language has been placed in the bill as I 
suggested. Last Sunday the Upper Colorado River Commission met 
and discussed S. 18 at a public session. 

Senator Warkins. We have a wire from them here that they want 
to be heard on it. 

Mr. Saunpers. At that meeting they said they were going to ask 
to be heard. I also have discussed this with several of the members 
of that commission, and they suggested that I mention this while | 
am here in this other capacity. They have prepared an additional 
proviso for S. 18, which is intended to accomplish the same purpose 
as the paragraph from the bill which I have prepared, which I just 
read to you. 

Senator Warkrns. Their position will not be in opposition to the 
subject of this bill? 

Mr. Saunpers. But its restriction to the principles we have been 
discussing. 

Senator Warkrins. In other words, they probably would join with 
the national association in favor of a bill of that type? 

Mr. Saunpers. Yes, sir. The National Reclamation Association 
directors, at a meeting held in Salt Lake, unanimously disapproved 
S. 18 as it is now written. After our discussion I think it is apparent 
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why that action would be taken. It happens that we do not have a 
full transcript of the discussions of why it was disapproved, but S. 18 
in its present form is unanimously disapproved by the directors of the 
National Reclamation Association. The bill which I have suggested 
in my statement has the general approval of the Reclamation Asso- 
ciation. 

We feel that the crucible of these hearings and the hearings that go 
on generally before the legislative branch of our Government tend to 
bring out defects in bills. I prepared this draft. I worked it over with 
two or three pretty good water lawyers. But I certainly do not think 
that it is perfect. I know that it is not perfect. We hope that the 
committee will give earnest consideration to the principles that we 
have been discussing here today, and earnest consideration to the sub- 
stitution, perhaps, of a bill more like the one that I have suggested 
here in lieu of the bill which now follows the enacting clause of S. 18. 

Senator Warkrins. The committee can write an entirely new bill. 
This brings the subject matter before us. 

Mr. Saunprers. When we get right down to the meat of the coco- 
nut, what we really believe is that the Federal Government, when it 
becomes an appropriator or an owner of water on any stream, should 
have to submit itself to exactly the same procedures as a private 
appropriator in the matter of the appropriation, change of point of 
diversion, change of place of storage, and abandonment of all water 
rights. That is really the gist of our position, and whatever language 
will accomplish those purposes will meet with our favor. If because 
of some present litigation of the city and county of Denver it is 
thought there ought to be a special exception in this bill, that will 
take this one case now pending before the District Court of Denver 
out of the operation of the bill, 1 will not be one to object to that. 1 
am perfectly willing to fight the Government in the United States 
District Court at Denver, and let this bill be passed with an excep- 
tion, although I do not think we ought to be any different than any- 
body else. But if my personal appearance here were to embarrass 
this bill because 1 happen to be personally involved in some litigation, 
1 would like to see the bill passed even with an exception to keep the 
litigation I am interested in out of the bill, although I do not think 
that would be fair to the city and county of Denver. I think the 
principle of this thing should ‘be adopted without regard to any par- 
ticular litigation now “pending. 

I thank you. 

Senator Warxins. Anyone else? 

How about the Department of the Interior? Do they want to be 
represented? 

Mr. Wirmer. I am T. R. Witmer, Bureau of Reclamation, Depart- 
ment of the Interior. 

Mr. Chairman, the Secretary of the Interior was not, so far as I 
have been able to ascertain, requested by this committee to report on 
this bill, and I am therefore not in position to speak on the merits of 
the bill. 

Senator Watkins. I would think whether you have been requested 
or not, you certainly ought to take an interest in it, because you 
people probably have more to do with water rights in the West than 
any other department of the Government. 
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Mr. Wirmer. I must say, sir, that we are very interested, but until 
the Secretary has made the departmental position clear, I do not think 
it would be proper for me to say anything. 

Senator Warxrins. I have not any authority to speak for the whole 
committee, but 1 would suggest to the clerk that he ought to get a 
letter post haste down to the Secretary of the Interior, asking him for 
his view on this general matter. 

Mr. Green. Or somebody to testify before the committee? 

Senator Watkins. Yes; somebody to come up here and present 
his views. That is one department that does have something to do 
with this every day in the year. 

Mr. Wirner. I think you are quite right, Mr. Chairman. 

Senator Warxins. I have met a lot of the attorneys representing 
the Bureau over the country in the western part of the United States, 
and I know they are all having trouble over this. It has been one of 
those things bruited back and forth for years, 14 years that I was con- 
nected with it, not with the Reclamation Bureau, but representing a 
group of water users in their connection with the Bureau. That has 
been discussed time and time again. I am sure they would all be 
very happy if that matter could be finally settled. They have two 
bosses. ‘They have the legal staff in the Bureau, and then they have 
the Department of Justice which seems to want to ride herd on them. 

Mr. Wirmer. I will let Mr. Veeder answer that. 

Senator Warkins. You say you-do not want to? 

Mr. Verper. They ask us to come in and try the cases. 

Senator Warxtns. I do not think they would really want to get 
out if they had a way to do it themselves. 

Incidentally, we have another bill here that I introduced to permit 
the Department of the Interior attorneys, particularly in the Bureau 
of Reclamation, to pass on title as they did for 40 years. Now they 
have had to pass it on over to the Department of Justice. I cannot 
understand why there is any opposition from the Department of 
Justice, but there seems to be. One of these days I am going to try 
to get that bill up for hearing. Is that in this committee, too? 

Mr. Wirmer. | assume I am not being asked to explain about 
opposition. 

Senator Warxkins. No. I am just advising you in advance what 
you can look into when you get downtown. 

Mr. Saunpers. There is one thing I overlooked, Mr. Chairman. 
Would it be proper for us to ask that the reporter be permitted to 
make a copy of any hearings on this bill or similar bills for the use of 
the reclamation association at the expense of the reclamation associa- 
tion? 

Senator Warxkrns. If you want to get a transcript before it is printed. 

Mr. Green. If the committee desires it, we will print it, sir. 

Senator Warxrns. This is of so much interest to such a large 
group, I think possibly the committee will probably order prints of 
the testimony. 

Mr. Green. That would be my thought on it, too, sir. 

Senator Watkins. If you want to get it in advance of that, you 
probably will have to arrange with the reporter to get it. I think 
that can be taken care of. 

Mr. Verprr. There is one thing I would like to say, Senator, which 
worries me a little bit, and I think Mr. Saunders will understand my 
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statement on it, in regard to the litigation in water district No. 51. 
Mr. Saunders raised the question about relitigating decrees that are 
already entered. We, of course, as Mr. Saunders well knows, may 
find a situation where we will be forced to litigate rights which are 
presently before the Federal court. In other words, it is essential 
that I keep the record straight on that, that if the situation is presented 
where we are contesting one of your rights, Glenn, in water district 
51, we are not going to hesitate. I want that clear. It might sound 
strange in the record in our case in the city and county of Denver. 

Senator Warkins. You have the prerogative that attorneys usually 
have that they have a right to change their minds and are not bound 
by things they say in the heat of the argument. 

Mr. Veeper. I do not believe I ever said we would not litigate 
everything in this case. 

Senator Warxkins. The fact of the matter is, as I learned over a 
good many years of experience with water lawyers and water litiga- 
tion, they never overlook anything, and if they have overlooked it, 
they can always do some more praying, keep on praying. There is 
nothing to prevent you from havi ing some more prayers to add to you 
previous prayers. ‘That is the way it goes. You have a very interest- 
ing subject here. Do you folks want to testify? 

Mr. Wituiram E. Wetsu (secretary-manager, National Reclamation 
Association). We would appreciate the opportunity of presenting a 
statement, or at least submitting a statement for the record before the 
hearings have finally closed on this point. 

Senator Warkins. I take for granted in view of a telegram we have 
from the Upper Colorado River Commission that these hearings will 
not be closed probably for some time. They wanted the hearings 
set for no sooner than May 15 or 10 days after. It would seem to 
me that we ought to keep it open long enough for interested parties 
to put ina statement if they desire to. The experience I am having 
in work with reclamation projects out West indicates very clearly 
that the resolution of the National Reclamation Association ought to 
be given serious consideration. I just feel that the United States is 
trying to talk double on the thing. They come in and take advantage 
of everything that is good for them and keep all the time in a position 
where they do not have any of the liabilities if they can avoid them. 
I feel that something ought to be done about that. I know that 
would meet with almost universal approval in the Western States 
where we have these matters involved. It is not because we do not 
love the United States, but we think we are a part of it, and out 
there we are the United States—at least that part of it—and we 
would like our own Government to take a position that would be 
consistent. We appreciate the reclamation program. We are strong 
for it. But it is not going to hurt the program in any sense of the 
word. 

There are some phases of Government activity in relation to water 
rights that ought to be protected so that the United States would not 
be subject to waiver, forfeiture, abandonment and what not. Maybe 
that ought to be taken care of, but I have a strong feeling that we 
ought to have litigation in the direction that has been proposed by 
the national association. 

Whether this S. 18 takes care of it or not, I am not prepared to say, 
because I have never analyzed the bill. 
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I do not know how any other member of the committee feels about 
it. Senator McCarran must have felt there was something to it, or 
he would not have introduced the measure. We have been up 
against it out West, and we know the problems that we have. | 
have never been on the other side, I will say to Mr. Veeder here. 
I have been usually more or less on the Government side. The 
association has had to do pretty much what the Bureau of Reclama- 
tion told us to do. They have always been good-natured bosses, 
and we got along, but I am seeing the other side of this situation as 
present progress. 

(The telegram referred to follows:) 

GRAND JuNcTION, CoLo., April 25, 1951. 
The CLERK, 
Senate Committee on the Judiciary, 
Senate Office Building, Washington, D. C.: 

At a special meeting held on April 22 the Upper Colorado River Commission 
adopted a resolution, copy of which is being forwarded by air mail, requesting 
among other things that the Senate Committee on the Judiciary set a date no 
sooner than May 15, or 10 days after conclusion of presentation by proponents 
of 8. 18, upon which Upper Colorado River Commission may present views. 

JoHN GEOFFREY WILL, 
Secretary and General Counsel, Upper Colorado River Commission. 

Senator Watkins. We will continue the hearings at the call of the 
chairman. 

How long it will take to get around to another hearing, I do not 
know. All interested parties will be given an opportunity. I think 
there ought to be some legislation, as far as I am concerned, and, 
unless Mr. Veeder talks me out of it, I am going to push strongly 
and vigorously in that direction. 

Mr. Verper. I will do my best, Senator. 

(Thereupon at 4:40 p. m., the hearing was continued, subject to 
the call of the chairman.) 
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FRIDAY, AUGUST 3, 1951 


Unirep StTares SENATE, 
SUBCOMMITTEE OF THE COMMITTEE ON THE JUDICIARY, 
Washington, D. C. 

The subcommittee met, pursuant to call, at 2 p. m., in room 424, 
Senate Office Building, Senator Arthur V. Watkins, presiding. 

Present: Senator Watkins. 

Present also: George S. Green, professional staff member. 

Senator Warkins. The committee hearing on S. 18 will now resume. 

Congressman Yorty is the first witness? 

Mr. Green. Yes. We sent notices to the Solicitor General, the 
Department of Agriculture, Department of Justice, Department of the 
Interior, and Department of Defense. Are there any representatives 
here of any of those Departments? 

Mr. Apams. I am from the Department of Agriculture as an ob- 
server. 

Mr. Green. What is your name? 

Mr. Apams. L. M. Adams. 

Mr. Green. Are there any other representatives of the other depart- 
ments here? 

(No response.) 

Mr. GREEN. Mr. Peek, from the National Reclamation Association 
is present. 

Mr. Prerex. Yes, sir. 

Senator Watkins. Do you wish to testify, Mr. Peek? 

Mr. Prerex. No, Mr. Chairman. We have filed our supplemental 
statement to be incorporated in the record. 

Senator Watkins. Congressman, we will proceed with your state- 
ment. 


STATEMENT OF HON. SAMUEL W. YORTY, A REPRESENTATIVE IN 
CONGRESS FROM THE STATE OF CALIFORNIA 


Representative Yorry. Mr. Chairman, I have no prepared state- 
ment, but there are a few matters to which I would like to direct your 
attention, if | may. Some of them grow out of previous testimony 
taken before your committee, and particularly the testimony of Mr. 
William Veeder, who testified before you at an earlier time. 

You probably know that the Department of Justice has filed a 
lawsuit in California against all of the water users in the Santa Marga- 
rita River watershed. That amounts probably to at least 12,000 
defendants 

In that suit, the United States alleges that its rights to the water 
are paramount and superior to the rights of all of the other users on 
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the stream. Now, any rights the Government has were acquired 
when they purchased the Santa Margarita Rancho along about 1940. 
That ranch was then turned into Camp Pendleton. 

In that suit the Government asked that its title be quieted to the 
water. It asks 35,000 acre-feet, which I am informed is probably in 
excess of the total water available in the stream. As I say, it asserts 
that its right is based upon, among other things, national defense. 

Senator Warkins. You mean 35,000 acre-feet is the total flow of 
the stream? 

Representative Yorry. It probably exceeds it. 

Senator Warkins. What is the flow in second-feet? 

Representative Yorry. I do not know what it would be in second- 
feet. At any rate, the Government concedes that many of these 
people on the stream, perhaps as many as 90 percent, have perfectly 
valid water rights that antedate the purchase of that ranch by the 
Government. We asked the Department of Justice to leave those 

people out of the suit, or at least to allege the rights of these people 
in its complaints in such a way as to make it unnecessar y for Sone to 
hire attorneys and answer the complaint of the Gov ernment, and go 
to considerable expense, not to mention, of course, the harassment 
and the worry on the part of many of the people who use very little 
water. 

We had a hearing before the subcommittee of the Judiciary, the 
Walter committee, Judiciary Subcommittee No. 1 of the House, at 
which time Mr. Vanech, of the Department of Justice Lands Division, 
testified, and also Mr. Veeder. Mr. Vanech said there before the 
committee that it would not be necessary for these little people to 
file an answer and be put to expense in the suit. 

When the testimony was sent to him for revision, he changed it 
and said that it would not be necessary for them to come into court 
and prove their rights; just answer. 

Senator Watkins. I did not get the last. 

Representative Yorry. The testimony was changed in the revision 
so that instead of kee ping their promise ‘that these little people would 
not have to come in and answer, it was changed so they wouldn’t have 
to come into court and prove their rights, just answer. 

Senator Warktins. In other words, just file by an answer. 

Representative Yorry. That is right. At any rate, we had that 
particular experience with them, that having agreed that they would 
not force all these people to hire a lawyer and answer, now they are 
compelling them to do it anyway. 

So we have been a little bit concerned about the way the Government 
is handling the case, particularly in light of the testimony that was 
given over here before your committee concerning this suit, 

Senator Warkrns. As I remember, Mr. Veeder is in charge of that 
particular field. 

Representative Yorry. That is right. Mr. Veeder, who testified 
before your committee, is the attorney who drafted the complaint in 
the Santa Margarita suit. He works under Mr. Vanech and is a 
special United States attorney. He said before your committee, and 
I am quoting: 

The next point that I have here involves the question of national defense, 
which we have facing us today down at Camp Pendleton in particular, and on the 
Colorado River in a general way, in regard to shale oil rights. We are in litigation 
right now in San Diego, Calif., where we are going down on May 9 and start to 
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litigate the question of whether the State Laws for administration of water rights 
in the State of California supersede the constitutional law of the Government in 
regard to exclusive jurisdiction, 

‘Then he goes on with some more testimony. 

In his complaint he of course sets forth the fact that they are military 
establishments and vital to the national defense. The complaint 
makes a great point of that. The allegation of paragraph 3 says: 

Exclusive jurisdiction now resides in the United States of America over all of 
the properties constituting the military establishments referred to in the pre- 
ceding paragraphs, subject to exceptions not here involved, by reason of cessions 
to it by the State of California. 

In paragraph 7 he describes the fact that this military establishment 
is used by our forces who are engaged in warfare in the Far East. 

Senator Warkins. He does not use that as any basis for claiming 
all the water; does he? 

Representative Yortry. This complaint is partly based on the fact 
that that water is needed for national defense. 

Senator Warkins. That would not be relevant to ownership. 

Representative Yorry. I would say previous to the tidelands cases, 
no; but since the tidelands cases, when the Government started 
uniting paramount rights and sovereign rights and national defense, 
we do not know what the relevance may turn out to be. 

Senator Warkins. It looks like that would be a good statement of 
material allegation if they were going to attempt to take the property 
under eminent domain or something of that sort, but I cannot see the 
materiality if they are claiming ownership just because they need it. 

Representative Yorry. I cannot either. 

Senator Warkrns. It never used to be a good allegation just to 
allege you need it, and if you need it, it is yours. 

Representative Yorry. As a matter of fact, in that connection, in 

testifying before your subcommittee at the same time as I previously 
mentioned, on April 25, 1951, Mr. Veeder said: 


Some of the rights were not proved up in the Santa Margarita River case and 
the United States is going to have to go in and condemn rights which at one time 
it owned. If it doesn’t condemn them, it won’t have them. That is all there is 
to it. 

He went on with the statement, but this is the part I wanted to 
bring to your attention, because you had mentioned the fact that 
these allegations would sound proper in a condemnation case, which 
obviously they would, and this complaint sounds like a complaint in 
eminent domain. The only difference is that there is not any offer 
to pay anyone anything. They are contending that their rights are 
superior and paramount. 

Senator Warxkrins. Does the prayer of the complaint call for an 
injunction against the other people and the decree of the court to 
declare the Government to be the owner? 

Representative Yorry. I think, if you like, I would like to read 
the prayer of the complaint. 

Senator Warkins. Let us hear it. It will probably state the theory 
of what they claim. 

Representative Yorry. Let me read first paragraph 9 of the com- 
plaint, and then I will read the prayer. [Reading:] 

In direct violation of the rights of the United States of America and in complete 


disregard of the need of the water in question for national defense, the defendants 
by reason of their diversions from the Santa Margarita River upstream from 
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Camp Pendleton, have caused the intrusion of salt water from the Pacific Ocean 
as described above, to the irreparable damage of the United States. They have 
likewise repeatedly through overt acts displayed their disregard for the rights 
of the United States of America and have declared their adverse claims in contra- 
vention of the rights of the United States of America. They have likewise 
repeatedly asserted their rights, though acquired subsequent to and with full 
knowledge of the rights of the United States, and its predecessor in interest, and 
the needs of the United States for the military purposes mentioned, are paramount 
to the rights of the United States of America, and proceeded to encroach upon 
and now are encroaching upon and threaten to continue to encroach upon the 
already insufficient supply of water required for the Nation’s defense in connection 
with Camp Pendelton, the United States naval hospital, and the naval ammuni- 
tion depot. 

Wherefore, in contemplation of the threatened destruction, by the diversions 
and adverse claims of the defendants named, of the military installations above 
described so essential to our Nation’s welfare, the United States of America prays: 

1. That all of the defendants named in this action be required to answer this 
complaint and set up fully their claims to the use of water from the Santa Mar- 
garita River. 

2. That this court quiet the title of the United States of America in and to its 
rights to the use of water in the Santa Margarita River, and that it adjudge, de- 
clare, and determine that all of the rights of the United States of America in and 
to the Santa Margarita River are paramount to the rights of the defendants herein 
named, and that the rights claimed by the defendants are subject and subordinate 
to the rights and interests of the United States of America. 

3. That this court declare and determine that all of the rights of the United 
States of America are paramount and superior to those of the named defendants 
by virtue of the riparian character of the lands above mentioned and the owner- 
ship of them by the United States, and by reason of its acquisition of the above- 
mentioned rights to use of water and the application of those rights to military 
purposes. This court is likewise requested to declare, as against the named de- 
fendants, that by reason of the nature of the rights of the United States and by 
reason of its application of those rights to a beneficial use, and the great need for 
water to meet the military demands above described, the United States is entitled 
to take, use, and enjoy without interference by the defendants all of said water 
which it claims for the military needs above described, for agricultural purposes, 
and generally for the purposes which have been stated. 

4. That all of the rights asserted by the defendants in this cause to the waters 
of the Santa Margarita River are subject and subordinate to the rights of the 
United States of America to the continued flow undiminished over, above, and 
through the lands described, including the right of the United States of America 
in the subterranean basin to which reference has been made. 

That the United States of America, against the named defendants, as suc- 
cessor in interest to the rights of the Rancho Santa Margarita, is entitled to enjoy 
each and every right, privilege, and interest of said Rancho Santa Margarita, 
including the impounding of that water or any part of it if it found that the water 
may be better utilized in providing storage facilities. 

6. The United States of America further prays that this court not only quiet 
the title of the United States of America to the aforesaid rights as against the 
defendants, but that it forever enjoin those defendants from encroaching or in- 
fringing upon or threatening to encroach or infringe upon the rights of the United 
States of America as hereinabove set forth. 

7. The United States of America further prays that this court provide such 
means for the enforcement of the decree sought by this complaint as may be 
necessary; and for such other further relief as may be proper. 

Senator WarTkrns. In California you have a combination of the 
beneficial user and riparian right. 

Representative Yorry. That is correct. 

Senator Watkins. Do they rely mostly on the riparian right? 

Representative Yorry. I am unable to determine it exactly. 

Senator Warkrns. I take it you are a lawyer? 

Representative Yorry. That is right. They have thrown in every- 
thing here, and while I recognize that may be a good practice among 
private litigants to claim everything and allege everything, never- 
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theless I think when the Federal Government comes in and sues all 
the people in a watershed, and starts filling its complaint with preju- 
dicial material about its needs for national defense, and alleging that 
its rights are based upon that, it seems to me that is a new theory in 
our law, because when they bought the Rancho Santa Margarita it 
was not a military establishment, and whatever rights to water were 
pertinent to that ranch were based upon the private ownership, and 
the rights acquired by the private owners. 

Senator Warkins. The case has not been tried yet? 

Representative Yortry. It is in the courts. The question in my 
mind is why should the purchase of it by the United States, and the 
turning of it into a military establishment change the water rights to 
the extent of making it paramount to everybody else on the stream? 

Furthermore, why should the fact that we granted them exclusive 
jurisdiction—obviously so they could police their establishment and 
not have us responsible for it or interfering with it—why should that 
grant by the State of California of exclusive jurisdiction now be used 

against our people in the watershed to allege that that exc lusive juris- 
diction in some way affects the rights of all the people on the stream 
to the water? That is one of the points made before your committee 
this fact of exclusive jurisdiction. 

When you take these facts in connection with the claims made in 
Wyoming versus Nebraska, which the Senator is thoroughiy familiar 
with— 

Senator Watkins. You must not assume too much. 

Representative Vorty. Asserting their rights to the unappropriated 
waters by virtue of the national sovereignty and the public domain 
and asserting for the first time, I believe, the theory that their com- 
pliance with State law has been on the basis of comity and not 
compulsion. ' 

Mr. Green. Do you have the citation of that case? 

Representative Vorry. Yes. Nebraska v. Wyoming (325 U. 3S. 
589). 

The Federal Government was permitted to intervene, but the Court 
said, and I will read the syllabus there, No. 4 

The water rights on which the North Platte project and the Kendrick project 
rest having been obtained in compliance with State law, it is unnecessary to deter- 
mine what rights to unappropriated water of the river the United States may 
have, nor is it important to the decree to be entered in this case that there may 
be unappropriated water to which the United States may in the future assert 
ights through the machinery of State law or otherwise. 

Senator Warkins. In other words, they are simply saying that since 
they acquired it by compliance with the State law, that is the only 
question involved. 

Representative Yorty. That is right. They found it unnecessary 
to determine this claim by the United States that they were the owners 
of the unappropriated waters on the stream. But as far as I know, 
that is still an open question. I have asked several experts on water 
law if they know of any later decision in which it has been held that 
the United States theory in the Nebraska versus Wyoming case is 
correct, and they have said they know of none. That question is still 
open. 

I think we are going to have to watch all of the water cases like the 
Santa Margarita if we are going to prevent a whittling away of what 
we have considered to be the law of water in the Western States, 
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I do not know of any case like Santa Margarita where national 
defense has been alleged as a ground for asserting a superior and para- 
mount right to water. 

Senator Watkins. I know of cases that have never gone up on 
appeal, where the United States was not actually a party, but in- 
directly the cases were brought on behalf of the United States in our 
State courts. In these cases we have recognized the rights of the 
private users on the river, and sought to condemn them. I have per- 
sonally brought such suits. There were no hints on claims of para- 
mount right to waters by the United States. This claim of paramount 
rights seems to be a new doctrine. 

Representative Yorry. Frankly, Senator, there is something hap- 
pening over in the Lands Division of the Department of Justice that 
really worries all of us. 

Senator WarTkins. Just so that change does not happen to the 
courts. 

Representative Yorry. I certainly hope it does not, but it is my 
feeling in the tidelands case, it did happen to the courts. I do not 
know how the Senator feels about that, but that is my feeling. 

Senator Warxins. I am not expressing an opinion on the tidelands. 
That is before me in another committee. 

Representative Yorty. There is another statement made when 
the present chairman of the committee was interrogating Mr. Veeder 
in which you were discussing the question of how the United States 
functions in these water cases, where it is in a sovereign or proprietary 
vapacity in which he says: 

It can function in a proprietary capacity, or it can function as a sovereignty. 
The United States can function in only one way. It can function only as a 
sovereign. It doesn’t matter whether it is buying water rights in the Provo 
River or sending men to Korea or sending Eisenhower to Europe, it is functioning 
in the same capacity. It cannot function otherwise. 

Then after another question by Senator Watkins, Mr. Veeder said: 

But the matter transcends ownership. 


Senator Watkins. That is out of the clear blue beyond ownership. 

Representative Yorry. That is another inkling of the new theory 
that seems to be coming in that something the sovereign has gives it a 
right paramount, whereas we have considered the highest right in 
property to be fee simple. It is something new. Mr. Veeder also 
testified before you, Senator: 

Camp Pendleton as far as the State of California is concerned is in identically 
the same status as the District of Columbia. The State of California has no rights 
whatever over Camp Pendleton. It can go in and tax a few personal property 
items, but that is the extent of it. 

That is true as far as the police power is concerned. We gave them 
exclusive jurisdiction. But if permitting the Federal Government 
establishment or any other establishment to become established by 
virtue of buying private property on a stream—that that set of facts 
is going to change your State water law, and they are going to come in 
and as Mr. Veeder says, “assert all their rights,” if that is what we 
are going to be up against when we give exclusive jurisdiction to the 
Federal Government for an establishment, there is not going to be 
anybody who will want any Federal establishment on any of the 
streams, particularly when it cannot even sue them and determine 
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at some point in time exactly what rights the Federal Government is 
claiming it does have. 

Of course, they can go on and sit back for years and not claim rights 
as they have done to some extent here in Santa Margarita, and cer- 
tainly did in the Tidelands cases, and then the ordinary doctrine of 
laches, which would have applied against the person from whom they 
purchased it does not apply to them. 

Senator Warxkins. You have a 3-year forfeiture statute? 

Representative Yorty. That is right. That is one of the big 
issues in the Santa Margarita case, and one of the reasons they will not 
comply with the State law. They have forefited some the rights to 
the State water as Mr. Veeder conceded, because they have not proved 
water rights. After making the statement he thought he had a new 
way of obtaining rights by not condemning, and that was asserting the 
sovereign paramount right of the national defense as well as the pur- 
chase. 

Senator Warkins. In other words, proceeding on the theory that 
the United States probably owns those waters now. 

Representative Torry. That is right. I think that is partly in- 
volved. Ido not want to take too much of your time, Senator. 

Senator Warkins. I call your attention to the 1944 Flood Control 
Act, in which certain rights are put above the rights of navigation. 
It is, in connection with the flood-control bill of 1944, I believe— 
I am not sure of the date. The theory seems to go in the direction 
that in the west, particularly, the water belongs to the States. While 
it is not an out and out dee laration to that effec +t, it seems to go in that 
direction. 

Representative Yorry. There is ohe more point—I am glad the 
Senator refreshed my thought—on the subject of immunity from suit. 
These little people on the river, of course, could never have forced the 
Federal Government into court against its will, but now they are say- 
ing that having sued all of these people, and we have to keep in mind 
that they concede that most of the people that they are suing have 
perfectly valid water rights, although their complaint does not say 
so, but their theory is to shotgun and claim everything; they say, 
well, they can answer, and then we will stipulate to w hat rights they 
have if we are satisfied that those are their rights. In other words, 
some little fellow with maybe only a house up there using water for 
domestic purposes has to get a lawyer, file his answer, and then he is 
under great pressure to concede whatever the Government contentions 
as to its rights are in order to get the stipulation and not have to go 
in and go through a long trial. 

A previous trial on the same river between the owners from whom 
the Government purchased and an upstream user took up, I believe, 
444 court days, and ended up in a stipulated judgment. 

Senator Warkins. Was that a suit to adjudicate the waters of 
the river? 

Representative Yorry. The same river. But it was only between 
those two large owners, and I would take it that judgment could not 
affect all the rest of the people who were not parties to the litigation. 
That is all I have to say on the subject, Senator. 

Senator Warxkins. Are you for or against the bill? 

Representative Yorry. I would very much like to see S. 18 enacted 
into law. I do not know, particularly where the Government is 
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acting in as Many capacities as it is now, particularly in view of the 
fact that it may buy in on areas where only private rights were previ- 
ously involved, the fact that the Government comes in and precludes 
people from getting into court to establish what the Government rights 
are, or their own, it seems to me that where they are acting in lieu of 
former private owners, they should take the same disabilities as well 
as take the benefits. 

Mr. Green. Senator Watkins, I have here a statement from Mr. 
W. T. Mathews, the attorney general of the State of Nevada, who 
desires his statement at this time to be inserted in the record. 

Senator Warxins. The statement will be made a part of the record. 

(The statement referred to is as follows:) 


STaTEMENT OF W. T. Matuews, ATTORNEY GENERAL OF THE STATE OF NEVADA 
IN SupPorT oF SENATE Bitt 18 Entirtep “A Bitt To AvuTruorize Suits 
AGAINST THE UNrTep States To ApbDJUDICATE AND ADMINISTER WATER 
RiGcuts”’ 


To the Honorable the Subcommittee on the Judiciary, United States Senate: 


Being advised that the above-entitled Senate bill 18 is now pending in your 
committee, and being vitally interested in such proposed legislation, in view of 
the importance thereof to the State of Nevada and the many water users therein, 
I am desirous of submitting my views thereon. 

It has been my privilege to have been closely associated with water right, 
litigation for more than 20 years as deputy attorney general and now as attorney 
general, and for several years prior thereto as an attorney engaged in private 
practice. I feel that I am conversant with the many problems arising under the 
water law of this State and the real necessity of a close coordination of the courts 
in administering such law in the solution of complex problems in the determination 
of the rights of water claimants, both as to the adjudication of such rights and 
the enforcement of the decrees awarding them in order that each water user 
shall obtain his allotted amount of water in the order of his seniority and at the 
time he is entitled thereto. 

The right to the use of water by appropriation to beneficial use, rather than the 
commonly known riparian rights in vogue in a greater part of the United States, 
had its inception in the Western States early in the settlement of the West, being 
brought about by arid and semiarid character of such States. The doctrine of 
“first in time is first in right to the beneficial use of the waters of the streams of 
such States”’ first became the law of appropriation by custom and later sanctioned 
by constitutional and legislative enactment in some 11 of the Western States, 
including Nevada. Under the law sanctioning the doctrine of ‘first in time is 
first in right’’ vast quantities of land in these States beginning back in the Territorial 
days was brought under cultivation through the courage and hard work of those 
who homesteaded or otherwise secured farm and ranch lands and made appro- 
priations of water with which to make such lands productive. Litigation with 
respect to the water rights developed early in the history of the right to the 
use of water by appropriation. Down through the years the courts of the respec- 
tive States marked out the pathway whereby order was institutedin lieu of chaos. 
Rights were established, and all of this at the expense, trial, and labor of the pioneers 
of the West without material aid from our United States Government until a 
much later time when irrigation projects were initiated by Congress through the 
Department of the Interior and later the Bureau of Reclamation. Even then 
Congress was most careful not to in any way upset the irrigation and water laws 
of the Western States. In 1902 Congress wrote into the Federal Reclamation 
Act a strict admonition to the Secretary of the Interior. Section 8 of that act, 
being now section 383, United States Code, reading: 

“Vested rights and State laws unaffected: Nothing in this chapter shall be 
construed as affecting or intended to affect or to in any way interfere with the 
laws of any State or Territory relating to the control, appropriation, use or dis- 
tribution of water used in irrigation, or any vested right acquired thereunder, 
and the Secretary of the Interior, in carrying out the provisions of this chapter, 
shall proceed in conformity with such laws, and nothing herein shall in any way 
affect any right of any State or of the Federal Government or any landowner, 
appropriator, or user of water in, to or from any interstate stream or the weters 
thereof.” 
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This act of Congress has not, to my knowledge, been repeeled. It is a most 
salutary measure, but in recent years hes been sedly ignored in many instances, 
thereby: paving the way for the ultimate disruption of laws and rights acquired 
thereunder so established years ago by the men and women who had the courage 
to settle our Western empire. 

Anyone who hes lived, even for a short while, in our Western States knows 
that water for irrigetion of the lands is the lifeblood of its farmers and renchers 
and the failure to receive their vested and/or edjudicated amount of water 2ac- 
cording to their respective determined rights is fetel to their economic welfare. 
For this reason, if for no other, the diversity in the jurisdiction of courts, i. e., 
the jurisdiction of Federel courts as against thet of the State courts can and does 
play havoc in the administration of the water laws of the State with respect to 
the equitable diversion and division of the waters of the stream system pursuent 
to the laws and the decrees of the State court entered thereunder. 

In the arid Western States, for more than 80 years, the law has been that the 
water above and beneath the surface of the ground belongs to the public and the 
right to the use thereof is to be acquired from the State in which it is found, 
which State is vested with the plenary control thereof. Such has been and is 
the law of Nevada. In fact the legislature of this State long ago wrote into the 
Nevada water law the following provision, being now section 7890, Nevada Com- 
piled Laws 1929: ‘‘The water of all sources of water supply within the boundaries 
of the State whether above or beneath the surface of the ground belongs to the 
public.”” Of this statute a most able Federal judge, E. 8. Farrington, in the 
case of Pergman v. Kearney (241 Fed., at p. 892), a case arising under the Nevada 
law and decided March 8, 1917, said: ‘‘For years the National Government has 
consistently recognized and respected rights acquired by appropriation to the 
use of water. It has conformed to the State statutes regulating the acquisition 
of unappropriated waters; and when its proprietary interest in the use of running 
water has come in conflict with that of the individual, it has, like the individual, 
resorted to the courts for settlement and adjustment.” 

As long ago as 1877 the Congress in the Desert Land Act of 1877, the same 
being 19 Statutes at Large 377, chapter 107, severed the water from the land and 
the effect of such statute was thereafter that the land should be patented by the 
United States separate and apart from the water and that then all the nonnavi- 
gable water should be reserved for the use of the public under the laws of the States 
and Territories named in the Act, one of the States named being Nevada. [Italics 
supplied. ] 

This statute was construed by the Supreme Court of the United States in 
California-Oregon Power Co. v. Beaver Portland Cement Co. (295 U. 8S. 142), 
decided April 29, 1935, the Court, inter alia, held: 

“1. Following the Desert Land Act of 1877, if not before, all nonnavigable 
waters then a part of the public domain became publici juris, subject to the plenary 
control of the designated States, including those since ecreatedout of Territories 
named, with the right in each to determine for itself to what extent the rule of 
appropriation or the common law rule in respect to riparian rights should obtain. 

“2. The terms of the statute, thus construed, must be read into every patent 
thereafter issued, with the same force as though expressly incorporated therein, 
with the result that the grantee will take the legal title to the land conveyed, and 
such title and only such title, to the flowing waters thereon as shall be fixed or 
acknowledged by the customs, laws, and judicial decisions of the State of their 
location. 

‘3. That the effect of the statute was to sever all waters upon the public do- 
main, not theretofore appropriated, from the land itself, and that a patent issued 
thereafter for lands in a desert-land State or Territory, under any of the land laws 
of the United States, carried with it, of its own force, no common law right to the 
water flowing through or bordering upon the lands conveyed.” 

In course of the opinion the Court said, at page 162: 

“The fair construction of the provision now under review is that Congress in- 
tended to establish the rule that for the future the land should be patented 
separately; and that all nonnavigable waters thereon should be reserved for the 
use of the public under the laws of the States and Territories named. The words 
that the water of all sources of water supply upon the public lands and not 
navigable ‘shall remain and be held free for the appropriation and use of the 
public” are not susceptible of any other construction. The only exception made 
is thet in favor of existing rights; and the only rule spoken of is that of appro- 
priation, It is hard to see how a more definite intention to sever the land and 
water could be evinced.” 
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And at page 163: 

“Nothing we have said is meant to suggest that the act, as we construe it, 
has the effect of curtailing the power of the States affected to legislate in respect 
of waters and water rights as they deem wise in the public interest. What we 
hold is that following the act of 1877, if not before, all nonnavigable waters then 
a part of the public domain became publici juris, subject to the plenary control 
of the designated States, including those since created out of the Territories 
named, with the right in each to determine for itself to what extent the rule of 
appropriation or the common law rule in respect of riparian rights should obtain. 
For since ‘Congress cannot enforce either rule upon any State,’ Kansas v. 
Colorado (206 U. S. 46, 94), the full power of choice must remain with the State.’’ 

It is interesting to note what the Court said in a marginal note on page 164: 

“Tn this connection it is not without significance that Congress, since the passage 
of the Desert Land Act, has repeatedly recognized the supremacy of State law in 
respect of the acquisition of water for the reclamation of public lands of the United 
States and lands of its Indian wards.” 

The effect and authority of the foregoing cited case was later well recognized 
and followed by the Supreme Court in Jckes v. Fox (300 U. 8S. 82), decided February 
1, 1937, wherein the Court well said, at page 95: 

“The Federal Government, as owner of the public domain, had the power to 
dispose of the land and water composing it together or separately; and by the 
Desert Land Act of 1877 (ch. 107, 19 Stat. 377), if not before, Congress had severed 
the land and waters constituting the public domain and established the rule that 
for the future the lands should be patented separately. Acquisition of the Govern- 
ment title to a parcel of land was not to carry with it a water right; but all non- 
navigable waters were reserved for the use of the public under the laws of the 
various arid-land States. California Power Co. v. Beaver Cement Co., 295 U. 8. 
142, 162. And in those States, generally, including the State of Washington, it 
long has been established law that the right to the use of water can be acquired 
only by prior appropriation for a beneficial use; and that such right when thus 
obtained is a property right, which, when acquired for irrigation, becomes, by 
State law and here by express provision of the reclamation act as well, part and 
parcel of the land upon which it is applied.” 

Again the Supreme Court in the late case of Nebraska v. Wyoming (325 U. 8. 
589), decided June 11, 1945, adhered to the holding of the Court in the California 
Power Co. v. Beaver case, supra. So that it is settled law that in the arid Western 
States the law of appropriation is the law governing the right to acquire, use, 
administer, and protect the public waters as provided in each of such States. 

Beginning in the year 1905 the Legislature of Nevada began the task of enact- 
ing into statutory law its water laws, culminating in the water law of 1913, the 
same now being sections 7890-7978, Nevada Compiled Laws 1929, as amended 
from time to time. A pamphlet containing such law, including amendments to 
January 1, 1950, accompanies this statement. 

Pursuant to our statutory law, order has been brought out of chaos, vested 
water rights of years’ standing and acquired as far back as the 1860’s have been 
adjudicated and the relative rights to the use of the waters of our stream systems 
have been established, new rights granted and perfected to the end that a fair, 
equitable and just division of our public waters has been in the main perfected. 
For example, the rights of more than 600 water users on the Humboldt River 
stream system have been determined and the amount of water and time of use 
thereof of each individual claimant established in the final decree of one of our 
district courts, a proceeding which required some 15 years of research and court 
hearings. After such decree was entered and made final by an appeal to our 
Supreme Court, there remained and remains the administration of those rights 
and the enforcement of the provisions of the decree by the office of the State 
engineer and his assistants, and/or the courts of the State necessitating further 
proceedings in our courts from time to time. It is with respect to the admin- 
istration of the decreed water rights in the courts that a major difficulty arises 
where the United States has acquired one or more of the decreed rights for the 
use of one or more of its departments. Where such is the case and proceedings 
are brought by the State engineer or by some interested water user to enforce 
the provisions of a water decree, the claim in most every case is made that the 
water right acquired by the United States is immune from any administrative 
order of the State court, and in some cases immune from administration by the 
State engineer because of the constitutional immunity of the United States from 
suit by any person or entity. 
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It is most clear that where water rights have been adjudicated by a court and 
its final decree entered that, or where such rights are in the course of adjudication, 
that court wherein such proceedings are had is the court possessing the jurisdic- 
tion to enter its orders and decrees and thereafter to enforce the same by appro- 
priate proceedings. Certainly in the administration of And the adjudication of 
water rights under State laws that the State courts are vested with the juris- 
diction necessary for the proper and efficient disposition thereof, and by reason of 
the interlocking of adjudicated rights on any stream system, any order or action 
affecting one right affects all such rights. All water users on such stream then 
in practically every case are interested and necessary parties to any court pro- 
ceedings. It is apparent then that any water user claiming to hold such right 
by reason of the ownership thereof by the United States or any cf its departments 
by claiming immunitv from suit in or orders of a State court can, does, and will 
most materially interfere with the lawful and equitable use of water for beneficial 
use by the other water users who are amenable to and bound by the decrees and 
orders of the State courts. Removal by the United States or its interested 
department to a Federal court wholly fails to solve the problem. Unless Congress 
has removed such immunity by statutory enactment, the bar of immunity from 
suit still remains and any judgment or decree of the State court is ineffective as 
to the water right held by the United States. Congress has not removed the 
bar of immunity even in its own courts in suits wherein water rights acquired 
under State law are drawn in question. Senate bill No. 18 was introduced for 
the very purpose of correcting this situation and the evils growing out of such 
immunity. 

A most concrete example of the effect of immunity from suit enjoyed by the 
United States and its departments occurred in Nevada in recent years. Beginning 
about the year 1907 the respective water users on the Quinn River stream system 
in northern Nevada began an action in the Sixth Judicial District Court of 
Nevada, in and for Humboldt County, for the purpose ef adjudicating the relative 
water rights of that stream. Such action was brought by such users under the 
then existing practice. After some 12 years of litigation a final decree of the court 
was entered on April 9, 1919, settling and adjudicating some'75 separate rights to 
the use of the water, fixing the priorities, amount of water and the number of acres 
to which the water was made appurtenant. This particular stream system at the 
time of the adjudication was not placed under the jurisdiction of the State engineer. 
The parties to the action were, as to the administration of the relative rights, 
required to petition the court from time to time for redress of grievances with 
respect to the use of water. Several vears after the entry of the decree the United 
States, through the Bureau of Indian Affairs, Department of the Interior, United 
States Government, purchased certain lands and water rights on the Quinn River. 
The water rights, some three in number had theretofore been adjudicated and 
determined in the aforesaid decree. Down through the vears the administration 
of the rights under the decree became increasingly difficult with the result that in 
1947 the Legislature of Nevada amended the water law so as to bring the Quinn 
River and its decreed water rights within the provisions of the 1913 water law, 
with the administration of such rights placed within the official duties of the State 
engineer in order that there would be efficient and lawful division of the water in 
question. The amendment of the law being known as section 46% of the 1913 law. 
This section was again amended at 1949 statutes, page 83. After the 1947 amend- 
ment became effective the district court of Humboldt County, pursuant to the 
amendment and by its order, placed the State engineer in charge of the adminis- 
tration of the decree of that court. 

Certain difficulties were encountered in the diversion of the waters in question. 
Differences of opinion arose as to the interpretation of the decree, with the result 
that in May of 1949, the Pacific Live Stock Co. instituted an action in the said 
district court, numbered 1596, against the Ellison Ranching Co., and all other 
water users mentioned in the decree and/or their successors in interest for the 
purpose of settling disputes and controversies that had arisen, requiring further 
interpretation of the decree. The Carson Indian Agency of the Bureau of Indian 
Affairs of the United States Department of the Interior, hereinafter called Indian 
service, as user of the said three water rights and lands purchased by the United 
States, was made a party defendant by order of the State court. The Indian 
service Was & most necessary party to the determination of the action. Its 
water rights, or rather the rights of the United States, were and would be affected 
by the orders of the court, as well as all the other rights. A complete determina- 
tion was not possible unless all water users were brought before the court due to 
the interlocking nature of the adjudicated water rights. The Indian service 
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objected to the jurisdiction of the State court, notwithstanding its water rights 
had theretofore been adjudicated by that court, prior of course to the purchase 
thereof by the United States, but which nevertheless were and are part and parcel 
of water rights of the stream system and entitled to no more nor no less con- 
sideration than the water right of the poorest rancher there involved. 

In July of 1949, upon the direction of the Attorney General of the United States, 
the action in question was removed from the State court to the District Court of 
the United States in and for the District of Nevada, in case No. 796, upon the 
ground that it was an action arising under the Constitution and laws of the 
United States in that the United States was made a party to the action and that 
the United States had not given its consent thereto. Thereafter in Deeember of 
1949 the United States district judge held that the United States had not consented 
to be sued in the action and ordered the action remanded back to the State court. 
The action as so remanded then lodged in the State court for further proceedings 
in that court without the Indian service being continued a party therein. The 
result of the matter was and is that the action has not proceeded further. No 
order of the State court could then determine the controversy so far as the Indian 
service rights were or are concerned, as it was and is absolutely immune from court 
proceedings in the State court, as well as the Federal court. 

It is most clearly apparent that such a situation cannot help but result in a 
chaotie condition. Each water user under the Nevada law is required to pay a 
graduated fee or tax annually for the services of water commissioners. The com- 
missioners, under the direction of the State engineer, must apportion the water to 
the decreed users thereof in accordance with their decreed rights, and are required 
to deny the use of water to any user who at a particular time is not in the priority 
for the available supply of water. Failure to comply with the lawful orders of the 
water commissioner subjects the offender to the administrative a>d penel orders 
of the court, usually issued in contempt proceedings. If a water user possessing a 
decreed water right is immune from suits and proceeding in the courts for the en- 
forcement of valid decrees, then indeed will the long years of travail through which 
the water laws of our Western States have pased in the earnest endeavor of their 

roponents to effect honest, fair, and equitable division of the public waters have 
been in vain. 

If such a condition is to continue in the future it will resu!t in a throw-back to 
the conditions that brought about the enactment of the statutory water laws, 
i. e., the necessity that the public waters so necessary to the economic welfare of 
the arid States be allotted in as equitable manner as possible to all uscrs of 
the available supply thereof. It was said of such laws by the Supreme Court in the 
case of Pacific Live Stock Co. v. Oregon Water Board (241 U. 8. 440): 

‘All claimants are required to appear and prove their claims; no one can refuse 
without forfeiting his claim, and all have the same relation to the proceeding. It 
is intended to be universal and to result in a complete ascertainment of all existing 
rights, to the end, first, that the waters may be distributed, under public super- 
vision, among the lawful claimants according to their respective rights without 
needless waste or controversy; second, that the rights of all may be evidenced by 
appropriate certificates and public records, always readily accessible, and may not 
be dependent upon the testimony of witnesses with its recognized infirmities and 
uncertainties; and, third, that the amount of surplus or unclaimed water, if any, 
may be ascertained and rendered available to intending appropriators, 

‘Referring to a situation resembling that to which this proceeding is addressed, 
the Supreme Court of Maine said in Warren v. Westbrook Manufacturing Co. 
(88 Maine, 58, 66): ‘To make the water power of economic value, the rights to 
its use, and the division of its use, according to those rights, should be determined 
in advance. This prior determination is evidently essential to the peaceful and 
profitable use by the different parties having rights in a common power. To 
leave them in their uncertainty—to leave one to encroach upon the other—to 
leave each to use as much as he can, and leave the other to sue at law after the 
injury—is to leave the whole subject matter to possible waste and destruction.’ 
In considering the purpose of the State in authorizing the proceeding the Supreme 
Court of Oregon said in Jn re Willow Creek (74 Oreg., 592, 613, 617): ‘To accelerate 
the development of the State, to promote peace and good order, to minimize the 
danger of vexatious controversies wherein the shovel was often used as an instru- 
ment of warfare, and to provide a convenient way for the adjustment and recording 
of the rights of the various claimants to the use of the water of a stream or other 
source of supply at a reasonable expense, the State enacted the law of 1909, 
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thereby to a limited extent calling into requisition its police power.* * * 
Water rights, like all other rights, are subject to such reasonable regulations as 
are essential to the general welfare, peace, and good order of the citizens of the 
State, to the end that the use of water by one, however absolute and unqualified 
his right thereto, shall not be injurious to the equal enjoyment of others entitled 
to the equal privilege of using water from the same source, nor injurious to the 
rights of the public.’ ”’ 

Senate bill 18 is a step in the right direction. If enacted into law it will serve 
to remove the immunity of the United States and its departments from suits 
and proceedings involving the most important matter of water rights. There 
can be no good reason why the water rights acquired by the United States for 
the proprietary and economic use of its departments should acquire any different 
status from water rights acquired by individuals as their rights are as valuable 
to them as are those valuable to the United States. 

Respectfully submitted. 

W. T. Maruews, Attorney General. 

Carson City, NEv., June 7, 1951. 


Mr. Green. We have a further statement by Mr. Merl B. Peek, 
assistant secretary-manager of the National Reclamation Associa- 
tion, who has requested that it be inserted as part of the record. 

Senator Warkins. That will also be made a part of the record. 

(The statement referred to is as follows:) 


STATEMENT BEFORE THE SENATE COMMITTEE ON THE JupICIARY BY MERL B. 
Peek, Assistant SECRETARY-MANAGER, NATIONAL RECLAMATION ASSOCIATION 


Supplemental statement of the National Reclamation Association representing 
water users in the States of Arizona, California, Colorado, Idaho, Kansas, Mon- 
tana, Nebraska, Nevada, New Mexico, North Dakota, Oklahoma, Oregon, 
South Dakota, Texas, Utah, Washington, and Wyoming. 

The National Reclamation Association concurs fully in the statements made 
by Mr. Glenn G. Saunders, attorney at law, Denver, Colo., who appeared in our 
behalf as a witness before the subcommittee on April 25, 1951. 


INTEREST OF THE NATIONAL RECLAMATION ASSOCIATION IN 8, 18 


The water users of the West are concerned lest the adjudication of rights on a 
given stream, wherein the United States is the applicant or permittee for the 
diversion and storage of waters, or is in the process of acquiring such rights, can 
never be finally determined unless consent to suit against the Government be 
given by the Congress. Inasmuch as State courts in the s>-:illed adjudication 
States and administrative agencies in the permit States have jurisdiction over 
determining rights to beneficial use of streams located in the respective States, it 
would appear only logical that the United States submit to jurisdiction of such 
courts or administrative agencies for a determination of its rights in behalf of 
the water users, in the same manner as other appropriators. 

The water users of the West are aware that the special advantages or preferences 
accorded the United States in its acts of a proprietary nature with respect to the 
appropriation of water on a stream are subject to review and reexamination in @ 
Federal court, even though all water rights in the area have been theretofore fully 
determined in a State court. Certainly, the prospect of such dual adjudication 
does not lend itself to, nor permit the full development and use of, such waters. 


QUESTIONS INVOLVED IN §8. 18 


The National Reclamation Association is interested in the following questions: 

(1) Shall the United States give consent to suit in a State court for the adjudi- 
cation of rights to the beneficial use of water of a river system where the United 
States is the applicant or permittee, or in the process of acquiring rights and is a 
necessary. party to the suit; and 

(2) Shall the United States submit to the jurisdiction of State administration 
of waters of a river system where the United States is an applicant or permittee 
for the diversion and storage of waters, or is in the process of acquiring appro- 
priative rights. 
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SUMMARY OF ARGUMENTS 


(1) Water rights are rights of beneficial use and are vested property rights. 

(2) Under Federal Acts of 1866, 1870, and 1877, the United States irrevocably 
and unconditionally surrendered its rights to the States to control the use of 
waters of the streams in the West. 

(3) The failure of the United States to submit to the jurisdiction of State courts, 
or administrative agencies, for the adjudication of appropriative rights of waters 
of the streams in the West, leaves such State administration over such streams 
incomplete; and, in fact, jeopardizes such State administration. 

(4) Consent to suit by the United States as a defendant in inter-State contro- 
versies over the allocation of waters of a river system is a separate and distinct 
question, which is not involved in the issues discussed herein. 

(5) Use for navigation or the control by the United States over navigable waters 
in the West is an issue not involved in 8. 18. 


(1) Water rights are rights of beneficial use and are vested property rights 


There are two well-recognized principles of water law: the common-law doctrine 
of riparian rights inherited from England, and the appropriation law of the West, 
which was its common law, founded in the customs and practices of the settlers 
and uniformly recognized in judicial decisions, constitutions and statutes. 

Wells A. Hutchins in his Selected Problems in the Law of Water Rights in the 
West (Mise. Pub. No. 418, U. S. Department of Agriculture) makes an appro- 
priate statement of these two doctrines: 

“The western law of water rights embraces two diametrically opposite prin- 
ciples—the common-law doctrine of riparian rights, and the statutory doctrine of 
prior appropriation. Under the riparian doctrine, the owner of land contiguous 
to a stream has certain rights in the flow of water, by virtue of such land ownership. 
Under the appropriation doctrine, the first user of the water acquires a priority 
— to continue the use, and contiguity of land to the watercourse is not a 
actor. 

“The right of an owner of land riparian to a stream to use the water of that 
stream for irrigation on his riparian land, solely by virtue of ownership of the 
land, has been upheld by the courts of most of the States lying on the one-hun- 
dredth meridian—North Dakota, South Dakota, Nebraska, Kansas, and Texas— 
and in California, and Washington bordering on the Pacific Ocean. In Oklahoma 
it has been assumed that the riparian doctrine is in effect, but the right of a riparian 
owner as against an appropristor of the water of the same stream has not yet 
been defined by the Supreme Court. Oregon started out with the riparian 
doctrine, but has practically discarded it; in other words, various decisions— 
principally early ones—stated that riparian owners had rights to the use of water, 
but the right has been restricted to actual beneficial use by the statutes and court 
decisions and has been so construed as to amount to a virtual abrogation of the 
riparian doctrine except as to various early rights based on beneficial use. In some 
of the States in which the doctrine is recognized, it has been greatly restricted in 
application by the court decisions; in others it is of moderate importance; and in 
still other States it is of real significance, both legally and economically. 

“The riparian doctrine has been specifically repudiated in toto in the group of 
States lying between these eastern and western tiers, viz, Arizona, Colorado, 
Idaho, Montana, Nevada, New Mexico, Utah, and Wyoming. 

“The appropriation doctrine has been adopted in all of these 17 Western States. 
In the States which recognize the riparian doctrine, or at least the existence of some 
riparian rights—these States have some agricultural areas of considerable and 
some of scant rainfall—the appropriation system was originally superimposed 
upon an underlying riparian doctrine; but it should be made clear here, as brought 
out later in more detail, not only that the basic riparian doctrine has been modified 
in greater or less degree in most of these States, but that in several jurisdictions, 
while recognized as the basis of various existing rights, it has been largely or 
wholly superseded as to future uses of water by the doctrine of appropriation.” 

Wiel, Water Rights in the Western States, volume 1, third edition, states that— 

“While the California courts started with a Federal title and deduced the law of 
riparian rights from that, the Colorado doctrine started from a rejection of riparian 
rights, and deduced a rejection of Federal title from that, since the United States 
holds its public land like other landowners in this respect.” 

In general it may be said that the appropriation doctrine is founded upon the 
principle of beneficial use of water and recognizes that he who is “‘first in time, is 
first in right.” In Arizona v. California (298 U. 8S. 558 at pages 565-566) the 
appropriation doctrine is defined thus: 
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“* * * Under this doctrine, diversion and application of water to a beneficial 
use constitute an appropriation, and entitle the appropriator to a continuing right 
to use the water, to the extent of the appropriations, but not beyond that reason- 
ably required and actually used. The appropriator first in time is prior in right 
over others upon the same stream, and the right, when perfected by use, is deemed 
effective from the time the purpose to make the appropriation is definitely formed 
and actual work upon the project is begun, or from the time statutory requirements 
of notice of the proposed appropriation are complied with, provided the work is 
carried to completion and the water is applied to a beneficial use with reason- 
able diligence. * * *” 

The proposition seems to be clear that under either the riparian or appropriation 
doctrine the only rights which exist in water in its natural state are rights of use. 

Wiel, volume 1, section 18, pages 18-19, quotes the following from two Cali- 
fornia cases: 

“It is laid down by our law writers that the right of property in water is usu- 
fructuary, and consists not so much of the fluid itself as the advantage of its use. 

“A right may be acquired to its use which will be regarded and protected as 
property, but it has been distinctly declared in several cases that this right carries 
with it no specific property right in the water itself. * * * In regard to the 
water of the stream, his rights (an appropriator’s), like those of a riparian owner, 
are strictly usufructuary and the rules of law by which they are governed are 
perfectly well settled.” 

Mr. Justice Story in the early case of Tyler v. Wilkinson (4 Mason 397, 400, 241 
Fed., case No. 14312) said: 

“In virtue of this ownership he has a right to the use of the water flowing over 
it in its natural current, without dimunition or obstruction. But strictly speaking 
he has no property right in the water itself; but a simple use of it while it passes 
along.”’ 

Applying this principle of the usufructuary nature of a water right to the 
appropriation doctrine, Mr. Justice Stone in the case of Arizona v. California 
(298 U.S. 558, 56 S. Ct. 848) stated: 

“Under this doctrine, diversion and application of water to a beneficial use 
constitute an appropriation, and entitle the appropriator to a continuing right to 
use the water, to the extent of the appropriation but not beyond that reasonably 
required and actually used.” 

Mr. Hutchins, Selected Problems in the Law of Water Rights in the West at 
page 27 states: 

“The water right which attaches to a watercourse is a right to the use of the 
flow, not a private ownership of the corpus of the water. This is the case, whether 
the water right is grounded upon ownership of riparian land or upon the statutory 
right of appropriation discussed hereinafter, And this right of use is a property 
right, entitled to protection to the same extent as other forms of property.” 


(2) Under Federal acts of 1866, 1870 and 1877, the United States irrevocably and 
unconditionally surrendered its rights to the States to control the beneficial use 
of waters of the streams in the West 


The Western States take the position that under the Federal acts of 1866, 
1870 and 1877, the Federal Government irrevocably and unconditionally surren- 
dered or relinquished to the States whatever rights the Government may have 
had to control the use of the waters of streams in the West. The first of these 
Federal acts, that of July 26, 1866 (14 Stat. 251) and the second, that of July 
9, 1870 (16 Stat. 217), are codified together as section 661, title 43, United States 
Code, and which read as follows: 

“Whenever, by priority of possession, rights to the use of water for mining, 
agricultural, manufacturing, or other purposes, have vested and accrued, and the 
same are recognized and acknowledged by the local customs, laws, and the deci- 
sions of courts, the possessors and owners of such vested rights shall be maintained 
and protected in the same; and the right of way for the construction of ditches 
and canals for the purpose herein specified is acknowledged and confirmed; but 
whenever any person, in the construction of any ditch or canal, injures or damages 
the possession of any settler on the public domain, the party committing such 
injury or damage shall be liable to the party injured for such injury or damage. 

“All patents granted or preemption or homesteads allowed, shall be subject to 
any vested and accrued water rights, or rights to ditches and reservoirs used in 
connection with such water rights, as may have been acquired under or recognized 
by this section.” 
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The first paragraph of the above quoted section is from the original act of 1866. 
The second paragraph is from the amendatory act of 1870 and had for its purpose 
the clarification of the 1866 statute. 

The third pertinent Federal act is the so-called Desert Land Law (act of 
March 3, 1877, as amended, 43 U. 8. C. 321), which, after providing for desert 
land entries, reads as follows: 

‘“* * * Provided, however, that the right to the use of water by the person 
so conducting the same, on or to any tract of desert land of three hundred and 
twenty acres shall depend upon bona fide prior appropriation; and such right 
shall not exceed the amount of water actually appropriated, and necessarily used 
for the purpose of irrigation and reclamation; and all surplus water over and 
above such actual appropriation and use, together with the water of all lakes, 
rivers, and other sources of water supply upon public lands and not navigable, 
shall remain and be held free for the appropriation and use of the public for 
irrigation, mining and manufacturing purposes subject to existing right.” 

Section 2 and 3 of this 1877 act (19 Stat. 377) further provides: 

“Section 2. That all lands exclusive of timber lands and mineral lands which 
will not, without irrigation, produce some agricultural crop, shall be deemed desert 
lands, within the meaning of this Act, which fact shall be ascertained by proof 
of two or more credible witnesses under oath, whose affidavits shall be filed in 
the land office in which said tract of land may be situated— 

“Section 3. That this Act shall only apply to and take effect in the States of 
California, Oregon, and Nevada and the Territories of Washington, Idaho, Mon- 
tana, Utah, Wyoming, Arizona, New Mexico, and Dakota, and the determination 
of what may be considered desert land shall be subject to the decision and reg- 
ulation of the Commissioner of the General Land Office.”’ 

Colorado was brought within its terms by the amendatory act of March 3, 1891 
(43 U.S. C. 323 and historical note). 

The historical background of the acts of 1866, 1870, and 1877, supra, has been 
related many times. In Jennison v. Kirk (98 U. 8. 453, 24 L. ed. 240, (1879)), 
Mr. Justice Field said: 

“The doctrines of the common law respecting the rights of riparian owners 
were not considered as applicable, or only in a very limited degree, to the con- 
ditions of miners in the mountains.” 

With reference to the 1866 act, the Court had this to say: 

“It merely recognized the obligation of the Government to respect private rights 
which had grown up under its tacit consent and approval. It proposed no new 
system but sanctioned, regulated, and confirmed a system already established 
to which the people were attached.” 

A more recent decision, California Oregon Power Company v. Beaver Portland 
Cement Company (295 U.S. 142, 55 8S. Ct. 725, (1935)) reviews the conditions in 
the West which lead to the passage of these three Federal acts as follows (295 
U. S. 157-158): 

“The streams and other sources of supply from which this water must come 
were separated from one another by wide stretches of parched and barren 
land which never could be made to produce agricultural crops except by the trans- 
mission of water for long distances and its entire consumption in the process of 
irrigation. Necessarily, that involved the complete subordination of the common- 
law doctrine of riparian rights to that of appropriation. And this substitution of 
the rule of appropriation for that of the common law was to have momentous 
consequences. It became the determining factor in the long struggle to expunge 
from our vocabulary the legend ‘Great American Desert’ which was to spread in 
large letters across the face of the old maps of the far West.” 

In Atchison vy. Peterson (200 Wall. 507, 22 L. Ed. 414) Mr. Justice Field after 
referring to the silent acquiescence of the United States in permitting the occupa- 
tion of the public lands for mining and appropriation of water in connection with 
those operations said (22 L. Ed. 416, 20 Wall. 507, 513): ‘‘This doctrine of right 
by prior appropriation was recognized by the legislation of Congress in 1866.” 

In Basey v. Gallagher (200 Wall. 670, 683, 684: 22 L. Ed. 452) Mr. Justice Field 
again referred to the 1866 act by saying: 

“Tt is very evident that Congress intended, although the language used is not 
happy, to recognize as valid the customary law with respect to the use of water 
which had grown up among the occupants of the publie iand under the peculiar 
necessities of their condition; and that the law may be shown by evidence of the 
local customs, or by the legislation of the State or Territory, or the decisions of 
the courts.” 

In the United States v. Rio Grande Drainage and Irrigation Company (174 U.S. 
690, 706, 17S. Ct. 770) it was said: ““Obviously by these acts so far as they extended 
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Congress recognized and assented to the appropriation of water in contravention 
of the common-law rule as to continuous flow.” 

In Gutierres v. Albuquerque Land and Irrigation Company (188 U. 8. 545, 553, 
23 5. Ct. 338) the Court held: 

“By the Act of March 3, 1877, C. 107, 19th Stat. 377, the right to appropriate 
such an amount of water as might be necessarily used for the purpose of irrigation 
and reclamation of desert land, part of the public domain, was granted * * *.’ 

A more recent case is that of California Oreg gon Power Co. versus Beaver Port- 
land Cement Co. In that case the power company claiming riparian rights sued 
to enjoin the cement company which had appropriation rights from interfering 
with the water of Rouge River in Oregon. The court reviewed at length the 
conditions in the West which lead to the passage of the acts of 1866, 1870, and 
1877, and commented upon these acts and the decisions construing them. The 
decision reached was that the appropriation rights of the defendant were good and 
hence the injunction. a not issue. The court thus summarized its decision 
(295 U. S. 142, 163, 55 S. Ct. 725): 

“What we hold is sant following the act of 1877, if not before, all nonnavigable 
waters then a part of the public domain became publici juris, subject to the 
plenary control of the designated States, including those since created out of the 
territories named, with the right in each to determine for itself to what extent 
the rule of appropriation or the common-law rule in respect of riparian rights 
should obtain.” 

The doctrine of the California Power Co. decision has been reiterated in two 
subsequent opinions of the United States Supreme Court. We quote from 
Ickes v. Fox (800 U. 8. 82, 95, 57 S. Ct. 412) wherein it was stated: 

‘The Federal Government, as owner of the public domain, had the power to 
dispose of the land and water composing it together or separately; and by the 
Desert Land Act of 1877 (ce. 107, 19 Stat. 377), if not before, Congress had severed 
the land and waters constituting the public domain and established the rule that 
for the future the lands should be patented separately. Acquisition of the 
Government title to a parcel of land was not to carry with it a water right, but 
all nonnavigable waters were reserved for the use of the public under the laws 
of the various arid-land States.” 

This same controversy involving the Yakima project, Washington, came before 
the United States Court of Appeals, District of Columbia, and a decision was 
rendered by that court on June 30, 1943. The Secretary of Interior attempted 
to limit the amounts of water which the farmers could secure under contracts 
with the Bureau of Reclamation to 3 or 344 acre-feet per acre and to impose an 
additional charge if more water was desired. The Secretary had urged that the 
United States was an indispensable party, but the Supreme Court ruled otherwise 
holding that the appropriation of water was not for the use of the Government, 
but, under the Reclamation Act, for the landowners, and that the Government 
was simply a carrier and a distributor of water with a lien upon the land and the 
water rights as security to assure the repayment of the cost of construction and 
maintenance. The United States Court of Appeals (For v. Ickes, 1387 F. (2d) 
30) ruled against the Secretary, holding that in the operation of the project he is 
in the position of a carrier of water to all entrymen under the project and that 
“he must distribute the available water according to the priorities among the 
different users which are established by the law of the State of Washington.” 
The appellate court went on to say that ‘‘the amount of water to which appellants 
are entitled by reason of prior appropriations for beneficial use can only be finally 
determined by a court in the State of Washington.” 

In Brush v. Commissioner of Internal Revenue (300 U. 8. 352, 367, 57S. Ct. 495, 

», the Court said: 

‘“Many years ago, Congress * * * passed the Desert Land Act * * * 
by which, among other things, the waters upon the public domain in the arid-land 
States and Territories were dedicated to the use of the public for irrigation and 
other purposes.”’ 


(3) The failure of the United States to submit to the jurisdiction of State courts, or 
administrative agencies, for the adjudication of appropriative rights of waters 
on streams in the West, leaves such State administration over such streams 
incomplete, and, in fact, jeopardizes such State administration 

The failure of the United States to submit to the jurisdiction of State courts 
or administrative agencies of the State to determine the rights of the United 

States on a river system jeopardizes such State administration, because the United 

States by bringing an action as plaintiff in a Federal court in effect substitutes 

this court for a State court and State control, 
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Particularly is this true in the so-called adjudication States wherein a State 
court is authorized to adjudicate all rights of use of the waters of a stream in the 
exercise of a quasi-administrative function. Thus, the United States, by bringing 
all parties into a Federal court, replaces the State forum for that of the Federal. 
By the same token, the Federal court is exercising the quasi-administrative func- 
tion assigned by the State laws to a State court. Such procedure is open to grave 
abuse wherein the United States uses the device of instituting a class action per- 
mitted under rule 23, Federal Rules of Civil Procedure, which places an unneces- 
sary hardship on the individual water user. 

Therefore, we recommend that the proviso beginning on line 10, page 1, 8. 18, 
which permits the right of removal by the United States to a Federal court be 
stricken from the bill. 

(4) Consent to suit by the United States as a defendant in inter-State controversies 
over the allocation of walters of a river system is a separate and distinct question, 
which is not involved in the issues discussed herein 

We recommend that the following amendment be adopted as a part of 8. 18: 

‘Nothing in this act authorizes or shall be construed as authorizing the joinder 
of the United States in any suit or controversy in the United States Supreme Court 
involving the right of States to the use of the water of any interstate stream,”’ 

We are concerned only with State administration and control of the waters of 
the Western States and interstate controversies with respect to such waters are 
separate issues over which the Supreme Court of the United States has original 
jurisdiction. 

(5) Use for navigation or the control by the United States over navigable waters in the 
West is an issue not involved in S. 18 

We do not here undertake any discussion of the problem of navigation or the 
control by the United States over navigable waters of the West. If any who 
oppose S. 18 desire to do so on this basis, we will meet them on their technical 
ground by a proper statement after such position has been made clear, 

We believe it sufficient at this point to mention that in those States where the 
highest use of the waters of the streams is for their application to such beneficial 
uses as the raising of crops and the development of water systems for metropolitan 
areas, these uses have actually brought about a regulation of the highly variable 
flows of the mountain-born streams so as to be a real aid to navigation in the lower 
and better-watered areas of the country. There has been no real conflict from 
the standpoint of economic development of the country between beneficial appro- 
priated uses and navigation uses, but if there were, there should be an immediate 
allocation and assignment of any claim by the Federal Government On account 
of any navigation rights to the higher and more productive beneficial uses upon 
which the civilization of the 17 Western States has been developed and is utterly 
dependent. 


Mr. Green. I have nothing else at this time. Is there anything, 
Mr. Adams, at all that you have? 

Mr. Apams. No. 

Mr. Green. I know of no other witnesses that desire to appear 
before the committee. 

Senator Warxrins. Is the Attorney General or the Department 
of Justice intending to make any reply statements or are they relying 
on what has been said now? 

Mr. Green. I do not know as to that, and I do not know whether 
Mr. Adams is authorized to say anything at this time. 

Mr. Apams. I do not know anything about that. 

Mr. Green. What would you like to do in regard to that, Senator? 

Senator Warkins. If they want to make any further contention 
in the matter, I would like to know it, because we want to close the 
hearings and get the matter reported to the full committee. 

Mr. Green. Would you be good enough to relay that information 
to the Department, Mr. Adams? 

Mr. Apams. You see, I am from the Department of Agriculture. 

Mr. Green. I am sorry, sir. 
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Senator Watkins. What about the report from Justice? Have 
they filed a report? 

Mr. Green. Not to my knowledge. 

Senator Warkrns. How about the Department of Agriculture? 

Mr. Green. No, sir. 

Senator Warkrns. And the Department of the Interior? 

Mr. Green. I understand there is one in the mail, but I have not 
received a report as yet. 

Senator Warkins. | wish you would call their attention to the fact 
that this bill is before us, and if they have anything to say on it, or 
any report to make before it is reported to the full committee, we 
would like to have it made a part of the record. If not, we are going 
to take some action with respect to the subcommittee hearings. 

Mr. Green. Then you desire to have the meeting recessed to the 
call of the Chair, sir? 

Senator Warkins. That will be the order. If there is any other 
department that is involved here that has any interest in the matter, 
we would like to have them get their report in. As far as I am 
personally concerned, I think the matter ought to be pushed. 

Mr. Green. Yes, sir. I will call up the agencies involved im- 
mediately. 

(Thereupon, at 2:50 p. m., the hearing was recessed subject to call 
of the Chair.) 
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WEDNESDAY, AUGUST 8, 1951 


Unirep States SENATE, 
SUBCOMMITTEE OF THE COMMITTEE ON THE JUDICIARY, 
Washington, D. C. 

The subcommittee met, pursuant to call, at 2 p. m., in room 442, 
Senate Office Building, Senator Arthur V. Watkins presiding. 

Present: Senator Watkins. 

Present also: George 5. Green, professional staff member. 

Senator Warkins. The committee hearing on S. 18 will now 
resume. 

The record will show that Mr. Veeder, Special Assistant Attorney 
General, will present further matters with relation to S. 18. 

You may go ahead. 

Mr. Green. Here is a copy of the previous hearing that I believe 
Mr. Veeder will touch upon. 


STATEMENT OF WILLIAM VEEDER, SPECIAL ASSISTANT lO THE 
ATTORNEY GENERAL, UNITED STATES DEPARTMENT OF 
JUSTICE 


Mr. Veeper. We have been concerned about this bill, S. 18, as 
you know. 

Recently there was testimony, last Friday, in regard to the character 
of the litigation now pending down in the Federal district court in 
San Diego, involving rights to use water in the Santa Margarita River. 

Those rights, we want to make very clear, were rights which the 
United States bought and paid for. They were condemned; they 
were paid for in full. 

They were purchased by the United States in the years 1941, 1942, 
and 19438. 

Since that date, they have been used for military purposes. Now, 
the witness last Friday stated that there was a question in his mind 
why the United States would purchase water rights, using them on a 
military establishment, and asserting that, in some way, they had 
acquired a paramount right to other people on the stream. 

Now, that is not the situation that exists. We assert, in connec- 
tion with these rights in the Santa Margarita River, exactly the same 
rights that we would assert as a private individual would assert. 

Senator Watkins. You are not claiming anything over and beyond 
what vou purchased? 

Mr. Vereprer. No; Senator. That is the situation there. 

Senator Watkins. Do you claim anything out of the fact that you 
have a riparian interest? 
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Mr. Vexeper. We claim our rights on a riparian basis. We claim 
that we succeeded to the riparian rights that the Rancho Santa 
Margarita had. That is our predecessor in interest. 

We claim no more rights than our predecessor had. 

Senator Warxins. Well, just what did you mean by the word 
“paramount” that you put in there? 

Mr. Verper. As a water lawyer, you will understand this, Senator, 
I think, that the word “paramount, ” as used in our pleadings in the 
complaint, has this connotation attributed to it: It is a predominant 
right. 

In other words, when you sue a man, in a suit of this kind, you assert 
that your rights are superior and predominant, and that is really what 
suggests this issue. 

You will observe that in California decisions—and that is the source 
of the word “paramount,” as we use it—they refer to a riparian right 
as a “paramount” or a “predominant” right. 

The source of the word “paramount,” as we use it, is taken from the 
California decisions in this case when it was being argued in San Diego 
on motions to dismiss. 

I said this into the record: 

I am perfectly willing to stipulate into this record now, if they will join 
mes. 2 


That is, the counsel for defense— 


that we will agree that the term “‘paramount”’ is used and the connotation to be 
attributed to it is that given to it in the case of Peabody v. Vallejo (2 California 
2d, 351). 

In other words, there is no basis contended that the term “para- 
mount” has anything whatever to do with sovereignty. 

Senator Warkins. Just a moment. 

Did you not actually say in the pleading that this right is one that 
grows out of the necessity for the national defense? 

Mr. Vexeper. No, sir. 

Senator Warkins. Was that not the basis? 

Mr. Veeper. No, sir. 

Senator Warkins. It seems to me that I had language on that, 
Mr. Veeder, that seems to me that you did rely somewhat on the 
fact that the United States needed this somewhat for defense purposes. 

Mr. Vereprer. Well, we plead that the water is to be used for pur- 
poses of defense. But we are very, very specific in saying that we 
claim no more water by reason of the use to which it is placed and a 
riparian owner would under the same circumstances. 

Again, on that proposition, | would like to refer back to what was 
said in court, 

This has all been tried out. The question of paramount rights, 
and the question of the measure of our rights, was before the court 
and fully argued on May 9, and the court sustained us on every one 
of these attacks that are now being brought up. 

That is one thing that is sort of surprising to us. There, we said 
this—and again I am referring to the official court record of May 9, 
1951, before. Judge We inberger in San Diego. We said: 

We claim that the measure of our rights is the rights which we purchased from 


the Rancho Santa Margarita, and the measure of the rights will fix our interests 
as they relate to all others on the stream. That is why we are here. 
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Senator Warkrns. That is in your argument? 

Mr. Veuper. Yes. sir. 

Senator Warkins. What I was referring to was the language in 
your complaint. 

Mr. Vexrper. Yes, sir. 

Senator Warxkins. That was what I think Congressman Yorty 
commented on. 

Mr. Veever. I will be very glad to refer to the rights that we 
pleaded in our complaint. 

Now, we do assert, using the word “paramount” as a word of art 
in water law, and not as having anything to do with sovereignty, we 
assert a paramount right because we are the owners of a riparian 
right. 

Here is our pleading in regard to the rights which we own, and this 
is taken directly from the complaint now before the court in that case. 

It is paragraph VI: 

As successors in interest of the Rancho Santa Margarita, a party to the above- 
mentioned adjudication proceedings and to the stipulated judgment, the United 
States of American is entitled to and claims all rights, titles, interests, and privi- 
leges of said Rancho Santa Margarita. 

As we said in the court, and as we said in the briefs in support of 
this complaint, we say we wish to make it infinitely clear that all the 
United States is seeking here is to have its rights adjudicated as they 
pertain to other rights, and we are not seeking to take any rights from 
anyone. 

It has been a matter of grave concern to us that, in some manner, 
this Santa Margarita case, which is not an unusual case at all—it is 
a normal water-adjudication suit, with which you as a water lawyer 
are acquainted — 

Senator Warkins. Does it pretend to be a general adjudication 
suit? 

Mr. Verper. Yes, sir; that is correct. 

We are seeking to name every defendant in the watershed. It is not 
like your situation of the Provo River, | understand. 

Senator Warkins. There were about 3,500 to 3,700 defendants. 

Mr. Verper. Thirty-five to thirty-seven hundred? 

Well, we think that there will probably be in excess of 1,000. We 
do not know just how many there are. | have heard 16,000, and I am 
not too sure of where that number came from. 

We had to, as you had to in the Provo River, name everyone as they 
had to be in there. 

Senator Warkins. Will you publish summons in addition? 

Mr. Veeper. Yes, sir. 

Senator Warkins. That, of course, we had to do in the Utah case 
because we could not find all the -people. 

Mr. VerepeEr. Well, we are having a hard time here. We had to 
put on special men for service. 

But, again, we would like to have this treated as a normal water- 
adjudication suit, and certainly we do not want to get the element into 
this case of any struggle between the States and the National Govern- 
ment. There is none. 

Another matter that was referred to by the witness on Friday was 
the assertion that our pleading of exclusive jurisdiction over Camp 
Pendleton had something to do with this, with our rights. 
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Again, in our brief, and I believe in our argument—I do not recall 
exactly, but certainly in our brief—we emphasized repeatedly that 
the fact that we have exclusive jurisdiction, which is ceded to us by 
the State of California, has nothing whatever to do with our rights. 

Now, I think there are two factors there that do come in. The 
element of the purchase. Now, when we bought those rights, we 
paid for them, and we do not intend to encroach on anyone else’s 
rights. We had no more than our predecessor in interest had. 

We do say, though, by reason of the exclusive jurisdiction, and by 
reason of the military character of Camp Pendleton, which is, I 
believe, the largest military establishment on the west coast, we do 
say that the commandant in that camp is not subject to control by 
the State engineer, because he has thousands of men to take care of 
there. He has to use the water in such part of the area as he sees fit. 

You can see what it would mean if, every time he wanted to change 
the place of use—— 

Senator Warkins. Well, that changes the question of whether or 
not you can take deposition and at the same time claim the benefit 
of State law. Part of your rights are derived—are they not?—with 
compliance from the California State law. 

Mr. Veeper. Well, the factor of compliance with the State law, I 
do not believe, enters into this, Senator, as it would, for instance, in 
your State. 

These are riparian rights, and they are not appropriated rights 
at all. 

Senator Watkins. Well, let me say this, to illustrate what I mean: 

Suppose the State engineer, in the exercise of his right over the 
waters of his State, declares certain priorities are necessary, and the 
ruling should be made, and it might involve the camp as w ell. 

Now, do you not think that the commandant there would have to 
either go in and have those rights condemned, so be could go ahead 
and do pretty much as he pleases, or else give some degree of acquies- 
cence to what the State engineer has ruled? 

Mr. Verprer. There are two responses to that, Senator, as I see it. 

The United States, when it bought the Rancho Santa Margarita, 
acquired the last 21 miles, I believe it is, of the river. In other words, 
we have 21 miles on each side of the Santa Margarita where it goes 
into the sea. 

30, there would be no situation where there would be a regulation 
above the gap and then somebody’s right below the gap. That is 
not involved. 

We say that, once the water crosses into Camp Pendleton, there 
being no owners below us, that there could never be a conflict, and 
that the commandant must administer those waters which enter 
upon the premises as he sees fit. 

The principal points with which I have been concerned were, one, 
the question of the use of the word paramount. 

As I say, that word has been used in many, many decisions of the 
Supreme Court of the State of California. 

The factor of exclusive jurisdiction adds nothing to our rights. We 
do not claim that the point adds anything to our rights. We do 
say that the element of exclusive jurisdiction places Congress, and 
Congress alone, as a legislative body which controls those rights, 

The element of exclusive jurisdiction, I think, of necessity does that. 
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I think it was Chief Justice Marshall who was talking about 
exclusive jurisdiction and he pointed out—at least, he was talking 
about Federal jurisdiction—that the Federal Government could 
never have to look to another government—the State government, for 
instance—for the ultimate decision on matters, because within its 
sphere of delegated powers, by article VI of the Constitution, it was 
exclusive. 

It has the supreme power. I do not believe that water is any 
different, under the circumstances, than any other property. 

Now, I may be very wrong on that, but that is an element that is 
going to be decided, I believe, in this San Diego case. 

I have insisted that it be included in the issues before Judge Wein- 
berger because it has been asserted, for instance, that we could not 
impound the water. 

Well, it is essential for the national defense that we impound it. 
That is a very erratic stream down there. 

Senator WarkINs. Suppose it interferes substantially with the 
rights of others when they impound it? If it does, what happens 
then? 

Mr. Veeper. I think, then, if any act that we do transgresses the 
rights of any individual, in my estimation the fifth amendment 
protects them completely, and they can sue us. 

Senator Watkins. You cannot sue us, the United States, without 
its consent. 

Mr. Verprer. In the Court of Claims case, Gerlack case, the situa- 
tion existed where a man said his riparian rights were encroached 
upon by the Federal Government, and we responded to damages. 

Senator Warkrns. If it gets to the point of damages, but he 
could not get an injunction. 

Mr. Veeper. No, but you can imagine what it would mean if he 
could get an injunctive relief. 

Here is the commandant down there-——and I have been down there 
recently—with literally thousands of Marines coming over there. 
You put them in a camp over here, and you have to take water to 
them for showers, for vehicles, for drinking purposes. 

Now, I believe the commandant, of necessity, must be the final 
agent of the Government to determine whether that water will be used. 

Senator Warkins. That is all right, so long as you take your own 
water. But if you happen to interfere with the rights of anyone else, 
I would say that you either ought to condemn it or else purchase it 
and make arrangements with the owners, and not just go in and 
arbitrarily take it. 

You claim you have some kind of paramount right to use it for 
national defense. 

Mr. Verprr. There has never been an instance in which we have 
made such an assertion. We have never claimed that, by reason of 
the national defense, or by reason of the sovereignty, we have greater 
rights than those bought and paid for. 

If a man upstream has a right that we interfere with, arid we take 
some of his water, I think we have to rsepond to it. But we paid for 
the water that we are now using. 

Senator Warkins. That is the matter in dispute, is it not, at the 
present time? 

89031—51——-5 
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Mr. Green. Is there not an element in the case relative to the 
possible abandonment, as it might be affected by the State law? 

Mr. Verper. I was hoping that the Congressman would be here, 
but I know that he will have an opportunity to review that. 

He raises a point that came up over in the House Judiciary Com- 
mittee. The question was whether the water used for military purposes 
would be subject to State law.. I said I did not think it would be for 
the reason that the commandant in charge of the camp, using our own 
water, should be able to take it from one part of the camp to the other 
without having approval of the State engineer. 

Mr. Green. Or not use it at all. 

Senator Warkins. Change the place or point of diversion, or some- 
thing of that sort? 

Mr. Veeper. He should be able to do that without the State engi- 
neer’s approval, as long as there is no encroachment on an individual’s 
right. 

When there is an encroachment, we have to respond. We do not 
want to take anything from anybody. We only want what we bought 
and paid for. 

The point came up, before Representative Walters, that I had 
conceded that we had lost some water by abandonment or forfeiture. 

Now, I do not recall that I said that, but the point did come up. 
The point came up as to the effect of State law, and I said: ‘Well, 
here is a good example. We buy water for military use down there, 
which was the case. We bought it in 1941. Six years later the war 
was over. There was a recession of demand.” 

Now, we do not know, but it is quite possible that over a 3-year 
period we would not use all that water. To me, it would be a strange 
thing if we would lose, by reason of State law, water that we bought 
and paid for, because I do not believe that the State forfeiture statute 
or the statute of limitations is an estoppel applied to the Federal 
Government any more than they. apply to the States. 

The State is in the same situation as the National Government. 
That is the point I was trying to make. It would be an extremely 
harsh rule if you bought water for military purposes, during the 
World War, for instance, and then there was a drop for 3 years and 
you do not have a right to apply it to beneficial use. You would 
lose that under State law, and yet you bought and paid for that for 
military purposes. 

Your military demands always have to be based on a maximum 
claim. 

That water is used on the camp. During certain periods, we do 
not use all of it; we use it for agricultural purposes. 

Senator Warkins. You have part of the land leased? The Gov- 
ernment itself does not farm it? When you say “We,” you mean 
the United States? 

Mr. Verper. Yes, sir. 

The Government does not farm it. The land which is not used 
for the camp purposes now is all leased. 

Senator Warkins. Do you use up practically all the water now for 
irrigation that you used to use for culinary and other purposes? 

Mr. Veeper. That is right. 

Senator WarTkins. How can they say you abandoned it, if you are 
using it? 
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Mr. Veeprer. The point has been raised. That is going to be 
another element in this lawsuit. All we have done when we used it for 
military purposes was to cut down on the agricultural acreage. 

There is a good point out there. Now, as I understand it from 
Colonel Anderson, and this is purely hearsay, he has all this property 
on license. 

When one of our wells starts getting salty, for instance—and this is 
one thing that has worried us a lot by reason of upstream diversion 
causing a salt intrusion from the Pacific that has endangered the whole 
area—he simply advised him that they were not going to get any more 
water. 

One man had a fifty thousand crop in there, and he simply stopped 
irrigating until that cleared up. 

1 want. to emphasize that we are not claiming a bit more than we 
paid for. 

There are one or two other things, too, in the transcript of the 
testimony of Friday. I would like to refer to page 97 of that transcript. 

You will note down there in the last portion, the last statement, by 
the witness. He says: 

There is another statement made when the present chairman of the committee 
was interrogating Mr. Veeder in which vou were discussing the question of how 
the United States functions in these water cases, where it is in a sovereign or 
proprietary capacity, in which he says: 

“Tt can function in a proprietary capacity, or it can function as a sovereignty. 


” 


Now, the difficulty of that is that it is taken from context and does 
not reflect what I said. 

On page 21 of our earlier hearing, I said: 

A muncipality can have two characteristics. It can function in a proprietary 
capacity, or it can function as a sovereignty. The United States can function in 
only one way 
And so forth. 

Senator Watkins. What you are referring to there on that quote, 
you are referring to a municipality. 

Mr. Verpver. Yes, sir; that is correct. And I want to clarify that, 
because certainly the United States can only function as a sovereignty, 
it being a sovereign of delegated power. 

Senator Watkins. | am wondering if we will not eventually extend 
the same rule to the United States as we did to municipalities. 

Mr. Veeper. I think that can be obtained by an amendment to the 
Constitution. 

Senator Warkins. You do not think we can do it otherwise? 

Mr. Verner. No, sir. 

Senator Warkrns. If we can do at least this much, we can consent 
that the United States be sued in a court. 

Mr. Vrereprr. That is correct. 

Senator Warkins. We can do that without amending the Consti- 
tution, and that is about all the bill actually does. 

To get over to the matter before us, this bill proposes that the 
United States can be sued in this final adjudication suit. We intend, 
as I understand it, to put in an amendment excluding suits between 
States. We do not want to go so far as it might include a consent— 
for instance, of the lower Colorado—for a suit. 

The United States can go into a suit with the State there. We do 
not want to go that far. We merely have in mind adjudication suits 
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that involve river systems other than those in which two or more 
States are interested. 

Mr. Vexeper. There was another correction, if I may allude to it, 
too, just to get this thing straight. 

On page 89, you will observe that reference was made to this: 

Some of the rights were not proved up in the Santa Margarita River case and 
the United States is going to have to go in and condemn rights which at one time 
it owned 
and so forth. 

Now, I think that there was an error in the original transcription. 
You will note that prior to that quotation from my testimony earlier, 
I was alluding to— 

Mr. Green. What page is that? 

Mr. VreEeper. 41. 

Senator Watkins. That is the original transcript? 

Mr. VerprEr. Yes, sir. 

I was alluding there to a case in Nevada. I said: ‘We will find 
ourselves doing what we are doing in Nevada.”’ 

Then, continuing the quote: ‘Some of our rights were not proved 
up,” and they have Santa Margarita River case. 

Now, that could not be. What it was, it should have been: ‘Some 
of our rights were not proved up in the Walker River case, and the 
United States is going to have to go in and condemn rights.”’ [Cor- 
rection made.]} 

Senator Warkrins. I will suggest to you, Mr. Veeder, if you think 
there is a misquotation there, that you correct that record before it 
is printed. I think we will have these hearings printed because the 
water rights people out West in all the States will be very much in- 
terested in this bill. In fact, nearly every State in the West is in- 
terested. 

Mr. Vrereprer. Senator, I have been in Yakima all last week, and I 
heard more about this thing than I expected to. I thought no one 
was interested in it. I heard more about it than anything we are 
trying. 

Senator Warkins. I do not know how they got it out there. 

Mr. Vrereper. It has generated a lot of interest. I would like very 
much to go through my testimony just for such things. 

Senator Watkins. Let me say this to you: Suppose you do this, 
before this record is finally printed: Suppose you submit to the com- 
mittee your analysis in a paper, submit it to us, and we will have it 
printed as a part of the record. Then you can take each point and be 
sure that you have each point that you want to be cleared up, cleared 
up. This is a very important matter—consenting to the United 
States being sued in these adjudication suits. 

We would like to have the position correctly stated. 

We do not want any misapprehensions as to what you claim or 
what you said. 

Mr. Verper. Well, you can see that I would not be referring to the 
Santa Margarita River in Nevada. 

Senator Watkins. Well, you might have then. I have not checked 
this one, but I have checked other records in committees where I have 
been, and sometimes they have misquoted. Perhaps it is the speed 
at which I speak, and reporters are not used to that, and they did 
not get it. 
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However, they would not miss the main point. We have to go 
through and correct it. 

It is just like a lawsuit in a court where a court reporter has to take 
down everything, no matter what is said. But this is one of the things 
that is going to the committee and to the country, and we do want to 
get a correct statement of tbe United States position on this bill. 
You have not filed a final report; have you? 

Mr. Green. I might state along that line that I checked with Mr. 
Chambers’ office of the Justice Department just before 1 came over 
to the hearing, and was informed by his office—the girl there, at 
least—that they checked with the post office and that the report was 
mailed to the Judiciary Committee on Friday last. 

Mr. Veeper. You do not think they would send it up special to 
get it to you? 

Mr. Green. I asked her further along that line if she meant mail, 
and she said, ‘“‘If it comes to the post Office, it is sent by run-stop, 
which is a message delivery.” 

Mr. Veeper. | would certainly check it, because we are very 
concerned on this. 

Mr. Green. However, I will request that if it does not appear 
within the next day or two, the Department of Justice send me over 
copies. 

Mr. Veeper. We will. I am leaving town tomorrow afternoon. 

Senator Watkins. What happens is that I hope you will state in 
that report, fully, the position of the United States. 

Mr. Veeper. Yes, sir. 

Senator Warkins. And then we will have an official statement by 
the Attorney General which will be recognized and not subject to any 
question as to whether we got the words down right by the reporter 
in the hearing. 

Mr. Verper. Yes. 

Senator Warkins. Usually those reports do have a full statement 
of the position of the department concerned. 

Mr. Vereper. I have not seen the Department’s report. You see, 
I have been away and I am just getting ready to go again. 

Senator Warkins. You and the report ought to be together. 
Suppose it turns out that they do not take the same position you are 
taking’ here. I am assuming, Mr. Veeder, that you are presenting 
the position of the Department of Justice in what you have said to us. 

Mr. Veeper. So far as | am concerned, I am. 

Senator Warkins. Well, as far as they are concerned, are you? 

Mr. Veeper. Well, I have been sent here, you can be sure of that. 

Senator Warkrns. All right. We can take it for granted that you 
are speaking officially for the Department. 

Mr. Veeper. And there is one other thing, and referrihg again to 
the Friday testimony. There was a reference to the statement by 
Mr. Vanech where he supposedly said that the defendants would not 
have to answer in the Santa Margarita suit. 

Now, as a water lawyer, you know that they would have to answer. 

Senator Watkins. W ell, [ would not want to rely on the assurance 
of any attorney on the other side. If my client were properly serviced 
with a summons, and the plaintiff had complied fully with the law, 
I would expect to answer them right away unless he stipulated. I 
would want a written stipulation in court. 
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Mr. Vrereper. Of course, it was unfortunate that it got in there that 
Mr. Vanech said that they did not have to answer because, as a matter 
of fact, I think the court alone can say that, and I was there—I confess 
I did not hear Mr. Vanech say it, and while IT have no authority to 
speak for Mr. Vanech here, and I did run into that in this record, and 
I want it clear that we have never taken the position that these people 
would not have to answer. 

If they have no claim, they can disclaim, and that is the end of it. 

Senator Watkins. If that impression got out, it might be the ground 
of setting aside a default judgment. 

Mr. Vereper. That is what is worrying us, and we know of no other 
way than to have the people come in and set up their claims. 

Senator Warkins. Well, that is true. Otherwise, there would be 
no purpose in going into court if you did not expect them to set up 
their claims. 

Mr. Vereper. The attorney general of the State of Nevada has 
raised some points in there, too, in his report, which is part of the 
record, and, of course, he refers to one situation, the Bureau of Recla- 
mation, whereas the United States has many, many rights, certainly 
section 8 has no relationship to them at all. 

The particular situation that he describes in his memorandum 
that is, the attorney general of Nevada—lI believe has been worked 
out satisfactorily. 

I know that Mr. Cashill has been working on it and it was a case in 
which Mr. Skeen was interested and we are interested, in seeing that 
party get relief if she is entitled to it. We have no objection to 
prevent that. 

Senator Warkrins. Is that all you want to say? 

Mr. Veeper. Yes, sir. I have covered the points which concern 
me, principally, and I want to thank vou for letting us come up. 

Senator Warkins. I will be very glad to extend the privilege to you 
of filing with us the further statement of the views of the United 
States, if the views are not fully set forth in the report which is being 
made by the Attorney General. 

Mr. Veeprer. Thank you. 

Senator Warkrns. We are going to have some discussion on the 
floor: we are going to have some discussion in the Committee on the 
Whole on this, and we would like to know just what the view is. 

We would like to get it all, and we would like to get it in advance 

(Thereupon, at 2:40 p. m., the hearing was closed.) 

(The reports of the Department of Justice and the Department of 
the Interior are as follows:) 

DEPARTMENT OF JUSTICE, 
Orrice or THE Deputy ATTORNEY GENERAL, 
Washington, August 3, 1941. 
Hon. Pat McCarran, 
Chairman, Committee on the Judiciary, 
United States Senate, Washington, D. C. 


My Dear Senator: The Department of Justice is unable to reeommend the 
enactment of the bill (S. 18) to authorize suits against the United States to 
adjudicate and administer water rights. 

This measure would permit the joinder of the United States as a defendant in 
any suit for the adjudication of rights to the use of water of a river system o1 
other source or for the administration of such rights where it appears that the 
United States is the owner or is in the process of acquiring water rights and is a 
necessary party to such suit. It would also provide that the United States could 
effect the removal to the Federal court of any such suit in which it is a party and 
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that no judgment for costs shall be entered against the United States in any such 
suit. The last provision of the bill would authorize the service of summons or 
other process in any such suit upon the Attorney General or his designated 
representative. 

The general waiver of the immunity of the United States to suits involving 
water rights would seem objectionable. It is likely that such a general waiver 
would result in the piecemeal adjudication of water rights, in turn resulting in a 
multiplicity of actions, and the joinder of the United States in many actions in 
all of which it would be required to claim every right, which it could conceivably 
haye or need, or subject itself to the possible loss of valuable rights on the theory 
of having split its cause of action. There is, moreover, no reason to believe that 
in any instance in which it is desirable to do so, Congress would fail to authorize 
making the United States a party defendant in the litigation of water rights. 

The Director of the Bureau of the Budget has advised this office that there 
would be no objection te the submission of this report. 

Yours sincerely, 
Peyton Forp, 
Deputy Attorney General. 


DEPARTMENT OF THE INTERIOR, 
OFFICE OF THE SECRETARY, 
Washington 25, D. C., August 3, 1951. 
Hon. Par McCarran, 
Chairman, Committee on the Judiciary, 
United States Senate, Washington 25, D. C. 


My Dear Senator McCarran: Reference is made to your request of April 27 
for the views of this Department on 8. 18, a bill to authorize suits against the 
United States to adjudicate and administer water rights. 

I recommend that the bill be not enacted. 

While there are some circumstances covered by the bill in which the relief 
which it would afford litigants may well be warranted, there are many others 
where it is more fitting that litigants be required to pursue their remedies under 
the Tort Claims Act or the Tucker Act. 

The interests of the United States in the use of the waters of its river systems 
are so many and so varied that a full enumeration of them could not be made 
without a great deal of careful study. It is enough, I hope, for present purposes 
purposes to exemplify these interests by pointing to those which it has under the 
commerce clause of the Constitution; those which exist by virtue of the creation of 
Indian reservations under the doctrine of United States v. Winters (207 U.S. 564 
(1908)) or by virtue of the creation of, for instance, a national park; those which 
it has asserted by entering into international treaties; those which it may have 
by virtue of its present and prior ownership of the public domain and which have 
not vested under the acts of July 26, 1866 (14 Stat. 253, 43 U.S. C. 661), July 9, 
1870 (16 Stat. 218, 43 U.S. C. 661), and March 3, 1877 (19 Stat. 377, 43 U.S.C 
321); those with respect to which its officers and employees have followed the 
procedure prescribed in section 8 of the act of June 17, 1902 (32 Stat. 388, 43 
U. 8. C. 383); and those which it has acquired by purchase, gift, or condemnation 
from private owners. Since the United States can be said, with varying degrees 
of accuracy, to be the “owner’”’ of rights of any or all these types, it is clear to me 
that enactment of the bill could lead to a tremendous volume of unwarranted 
litigation and, in the absence of a complete and detailed catalogue of all the rights 
and interests which the United States has in the stream systems of the Nation, 
to the hazard that, by overlooking some, it would be forever precluded from 
asserting them thereafter. 

The brief exemplification of some of the types of interests given above does, 
however, suggest an approach to the problem which, we believe, merits considera- 
tion. Subject to the qualifications noted in the next paragraph, it seems to me 
to be proper for the United States to permit itself to be joined as a party defendant, 
with a right of removal (as is now provided in the bill) to the Federal district court, 
wherever 

(1) in the course of a judicial proceeding in a State court for a general 
adjudication of rights to the consumptive use of waters witbin that State it 
is made to appear to the court that the United States is a claimant of such 
right and is a necessary party to the proceeding; that the right is claimed for 
the direct benefit of persons who, if they were themselves the claimants, 
would be subject to the laws of that State with respect to the appropriation, 








68 ADJUDICATION OF WATER RIGHTS 


use, or distribution of water; and that the right claimed by the United States 
exists solely by virtue of the laws of the State and is required, by a statute 
of the United States, to be established by an officer or employee thereof in 
accordance with said laws or has been or is being acquired by the United 
States from a predecessor in interest whose right depends upon its having 
been so established; or 
(2) judicial review is sought, as provided by State law, by a person adversely 
affected by and a party to a State administrative proceeding relating to the 
appropriation, use, or distribution of water invoked by a duly authorized 
officer or employee of the United States upon the outcome of which a right 
of the United States depends. 
The qualifications spoken of above which should, I believe, be attached to such 
a waiver of immunity are these: (a) The waiver should in all instances be limited 
to an adjudication of those rights of the United States which depend solely upon 
their baving been acquired pursuant to State law and should not extend to those 
that exist independently of such law or to those which have existed for a stated 
number of years (say, 6 years); (b) it should be limited to those claims which are 
made to appear with particularity in the papers upon the basis of which the court 
is moved to make the United States a party; (c) it should not extend to the granting 
of equitable relief against the United States or to the entering of a judgment for 
costs against it; (d) the United States should not in any way be prejudiced in the 
adjudication by the existence of a prior decree granted in any adjudication to 
which it was not lawfully made a party; (e) the waiver should not extend to rights 
asserted by the United States for or on behalf of Indians. 
The Bureau of the Budget has advised that there is no objection to the sub- 
mission of this report to your committee. 
Sincerely yours, 
Mastin G. WHITE, 
Acting Assistant Secretary of the Interior. 
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APPENDIX 





The following excepts from the record of the hearings on the 
nomination of A. Devitt Vanech to be Deputy Attorney General of 
the United States, held before the Committee on the Judiciary of the 
United States Senate on September 22, 1951, are appended hereto as 
being pertinent to the subject matter of S. 18. 


STATEMENT OF Hon. Witui1AmM F. KNOWLAND, A UNITED States SENATOR FROM 
THE STATE OF CALIFORNIA 


Senator KNOWLAND. Yes, Senator, but my colleague, Senator Nixon, is here with 
a brief opening statement. Then I have some material which I would like to 
put into the record. 

The CHAIRMAN. Very well. 

Mr. Vanech, vou may come forward to the table. 

I want to say at the opening of this yearing that the arid and the semiarid 
West is very much concerned with the attitude of the Department of Justice, in 
its leadership under Mr. Vanech, and litigation that has been commenced in the 
State of California where the pleadings and the attitude of the Government are 
that the Government has some superior right over and above that of an appro- 
priator of water. 

In my judgment, the arid and semiarid West will take a stolid stand against 
any attitude on the part of the Government of the United States that gives the 
Government or assumes for the Government a superior right over any other 
appropriator of water on any intrastate or interstate stream. 

Che attitude of the Government in times past has always been to the contrary. 
In the suit of thé United States Government versus the Ore Ditch Co., which 
lasted over 7 or 8 years in the State of Nevada, and which involved the water of 
two streams, at no time did the Government take that attitude. 

The suit went through to stipulated judgment which was entered. It was 
entirely satisfactory. The Government took the position that it was an appro- 
priator of water just the samme as anyone else on the stream. 

Where the doctrine of appropriation prevails, as it does in all of the West 
those of us who are interested in the development of the West are very much 
interested in the attitude of the Government. 

lam making that statement so that Mr. Vanech may know the attitude of the 
chairman of this committee as a representative of an arid and semiarid State. 

You may proceed, Senator Nixon. 


STATEMENT OF Hon. RicuHarp M. Nrxon, A UNITED STATES SENATOR FROM THE 
STATE OF CALIFORNIA 


Senator Nrxon. Thank you, Mr. Chairman. 

I appreciate, in the light of the chairman’s opening statement, that what [ will 
say will be somewhat supplementary to that statement, but it is quite brief and I 
think will set forth the position that Senator Knowland and myself have on this 
controversy which, of course, comes from the southern half of the State from 
which | hail. 

We appreciate the opportunity afforded us by your committee to interject 
several questions which we believe pertinent to your present consideration of the 
President’s nomination of Mr. A. Devitt Vanech to be Deputy Attorney General 
of the United States. 

Now, the questions we raise at this time do not in any manner involve the 
qualifications of Mr. Vanech to fill the position insofar as his legal training, his 
integrity, and his general ability to discharge the rssponsibilities of the office are 
concerned. 
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We know of no reason to doubt the fitness of Mr. Vanech on these scores. 

I might parenthetically at this point, Mr. Chairman, say that I think Mr. 
Vanech would probably be very proud to know of the number of people, his friends, 
both in the Department of Justice and out of the Department of Justice, who 
have indicated an interest in his elevation to this position and who have vouched 
for his qualifications on these general scores that I have mentioned. 

However, we do at this time desire to ascertain the position of Mr. Vanech 
with respect to his concepts of basic laws affecting the rights of private property 
owners when they come into conflict with those of the Federal Government. 

In raising this issue in connection with your consideration of Mr. Vanech’s 
qualifications for the position to which he has been nominated, we submit that the 
position he adopts is of the most vital importance to private property owners, not 
alone in California, but throughout the Nation and particularly in the West, as 
the chairman has indicated. 

We further assert that Mr. Vanech has, in statements to committees and sub- 
committees of the Congress, and through actions promulgated by him in the course 
of discharging his duties in the Department of Justice, expressed varying and 
contradictory attitudes on the questions we raise. 

We, therefore, believe that your consideration of his appointment affords him 
an excellent opportunity to reconcile his previous divergent positions and thus 
notify the Congress and the people of his intentions in the conduct in the office 
of Deputy Attorney General with respect to recognition of the people’s inherent 
private property rights. 

We wish to invite the committee’s attention to the case of the United States of 
America versus the Fallbrook Publie Utility District et al. This pending suit in 
the Federal courts in California is an action by the Government seeking the estab- 
lishment of its water rights in the Santa Margarita River Basin. 

Under the direction of Mr. Vanech, the Department of Justice seeks to bring 
into this action as defendants between 10,000 and 14,000 private property owners 
who are users of Santa Margarita River water. 

The necessity for putting so many people to the expense and trouble of offering 
a defense to this suit against them by their Government is difficult to understand 
since 90 percent of the water in the river is used by less than 10 percent of the 
users. 

Thus, it should be possible to obtain a practical definition of the water rights 
on the river by suing the 10 percent using 90 percent of the water, particularly 
since not more than 90 percent of the flow can be controlled anyway. 

Nevertheless, despite repeated efforts by a majority of the Members of Congress 
from California, by the Fallbrook Public Utility District, and by the individuals 
being sued to prevail upon the Justice Department, through Mr. Vanech, to limit 
the scope of the suit to a smaller number of defendants, the Government has 
refused to do so and continues to this day to serve papers on the water users. 

The persistence of the Department of Justice in continuing this service would 
seem to give weight to belief in many quarters that the Government plans to 
assert some right or claim to Santa Margarita River water in its sovereign ca- 
pacity which could not be asserted by any private holder of water rights in the 
basin. 

Indeed, it should be noted that in testimony before the Judiciary Subcommittee 
of the House of Representatives earlier this yer, the representatives of Mr. Vanech 
and the Justice Department indicated that they would assert the Federal Govern- 
ment’s sovereignty against any claim to the water by right of purchase. 

It is reported that on other occasions Mr. Vanech has denied any intention to 
seek to establish the Government’s water rights on the river on the basis of 
sovereignty. 

Because of these apparent inconsistencies, we believe your committee can render 
a distinct service by seeking to obtain a clear-cut, conclusive statement from Mr. 
Vanech with respect to his views on the question of assertion of paramount rights 
by the Government in conflicts over property claims. ; ; 

‘In our opinion, the application of the doctrine of sovereignty in this Santa 
Margarita case, if upheld by the courts, would by precedent jeopardize the rights 
of private property owners anywhere in the country where the Government has, 
or might seek to establish, a claim. 

We, therefore, submit that every such property owner in the Nation is entitled 
to know how one of their servants, the Deputy Attorney General of the United 
States, plans to proceed insofar as this vital question is concerned. fs 

We sincerely hope that your committee may ascertain with complete finality 
Mr. Vanech’s attitude on the question of sovereignty assertion by the Federal 
Government. 
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Senator KNowLaNnp. Mr. Chairman, with your permission, I would like to put 
into the record, as part of the proceedings, a copy of the letter which Senator Nixon 
and I sent to the chairman asking for the hearing; a copy of your reply; a letter 
which I wrote to the Governor of California under date of July 21; a copy of his 
reply of July 27; a series of resolutions passed by various public and civie bodies in 
California, including the board of supervisors of San Diego County; a communica- 
tion from the San Diego County Farm Bureau; a resolution passed by the Real 
Estate Association; a letter sent me by Mr. George F. Yackey, general manager of 
the Fallbrook Public Utility District, relative to this matter; a statement sent to 
the House committee on behalf of the Los Angeles County Chamber of Commerce; 
a letter addressed to Francis E. Walter, Member of Congress, on behalf of the 
California State Chamber of Commerce: a resolution by the Culver City Real 
Estate Board; and a resolution by the Northern San Diego County Associated 
Chambers of Commerce, all showing a very widespread and real concern on the 
part of farm, civic, and public agencies of California, relative to this action taken 
by the Government of the United States. 

(The material referred to is as follows:) 

SEPTEMBER 13, 1951. 
Hon. Par McCarran, 
United States Senator, 
Senate Office Building, Washington, D. C. 

My Dear Senator: We would appreciate it if hearings on the nomination of 
Mr. A. Devitt Vanech could be postponed until we have the opportunity of 
studying certain facts relative to the action instituted in California by the De- 
partment of Justice which may upset the established water law of the West. 

It may be helpful to have a subcommittee appointed so that hearings could be 
held. We would appreciate at least 1 week’s notice on such hearings. 

Sincereiv yours, 
WituraAM F, KNOwWLAND. 
Ricwarp M. Nixon. 


UNITED States SENATE, 
COMMITTEE ON THE JUDICIARY, 
Seplember 17, 1951. 
Hon. WriuuraAm F. KNOWLAND, 
United States Senate, Washington, D. C. 

My Dear SENATOR KNOWLAND: With reference to your letter of September 13, 
1951, signed jointly by yourself and Senator Nixon, the committee today, at its 
regular meeting, authorized the appointment of a subcommittee to consider the 
nomination of Mr. A. Devitt Vanech to be Deputy Attorney General. 

The subcommittee, which consists of Senators Magnuson, Watkins, and myself 
as chairman, has scheduled a hearing for 10 a. m., Saturday, September 22, 1951, 
in room 424 Senate Office Building, at which time all interested persons may 
make such representations as are pertinent. 

Kindest personal regards. 

Sincerely, 
Pat McCarran, Chairman. 


Juty 21, 195! 

Hon. Eart Warren, 

Governor of the Stale of California, 
Sacramento 14, Cairf. 

Dear Governor: I am somewhat concerned over the Government’s suit, the 
United States of America versus Fallbrook Publie Utilitv District and Other 
Defendants Relative to Waters in the Santa Margarita River. The Federal Gov- 
ernment apparently takes the position that they are only interested in determin- 
ing the amount of water that the Government purchased when it took over Rancho 
Santa Margarita and wants to insure that they receive that which they did, in 
effect, purchase. It seems to me that no ene could take exception to this position. 

If, however, you look at the events which have transpired since the Govern- 
ment made its decision to enter suit, you begin to wonder, if in fact, their purpose 
is as stated in the paragraph above. The suit they have filed does not limit itself 
to a determination of what water they purchased, but alleges that the water re- 
quirements for military purposes approximates some 35,000 acre-feet, which I 
believe is in excess of the flow of the stream 
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Tn addition, the Federal Government has not confined itself in its suit to certain 
test cases but has, instead, served or is planning to serve, all the users within the 
watershed. Under the law, if the people so served do not engage counsel and reply 
in court, they lose their water rights, if they possess any, by default. To make the 
matter worse, I have been informed that service is being effected, at least in some 
instances, by uniformed military personne! from the Marine Base, Camp Pendle- 
ton. This naturally causes apprehension among the citizens so served. 

An additional point that is disturbing is their use of the words, ‘paramount 
rights,’”’ in connection with the brief filed by the Federal Government. The 
Government contends that they are using this phrase within the meaning estab- 
lished by the Supreme Court of the State of California. However, it should be 
recalied that this case has been filed in a Federal court in the State of California. 
If the case were before a State court, it would be logical to assume that the State 
definition would hold. However, there is a question in my mind as to which defini- 
tion will prevail with the passage of a few years. It is possible that the phrase 
“paramount rights,’’ as interpreted by the United States Supreme Court, might be 
substituted for the State’s definition in view of the fact that this case is before a 
Federal court. 

It seems to me that the State of California should take every legal means avail- 
able to insure that the water laws of the State are fully protected. 

With best personal regards, 

Sincerely yours, 
Wituram F. KNOWLAND. 


STATE OF CALIFORNIA, 
GOVERNOR'S OFFICE, 
Sacramento, July 27, 1951. 
Hon. Wiiuiam. F. KNowLanp, 
United States Senate, Washington, D. C. 

DEAR SENATOR KNOWLAND: I have received your letter of July 21, 1951, con- 
cerning the suit brought by the United States to determine its rights to the waters 
of the Santa Margarita River and tributaries. My office, the attorney general, 
the State water resources board, and other State officials and agencies have been 
following this matter with close attention. You may be interested to know that 
Assembly Concurrent Resolution 96, filed with the secretary of state July 22, 1951, 
requested the Governor and the attorney general to take whatever action is 
necessary to oppose the claims of the United States to waters in the Santa Mar- 
garita-Temecula River system based on its paramount title as sovereign. 

I am advised that the attorney general has, within the last few days, filed a 
motion to intervene in the action. There is reason to assume that the motion will 
be granted, which will place the State in the best possible position to effectively 
oppose any attempt that may be made by the Federal Government to establish 
that it has rights other than those recognized under a proper interpretation of 
State law. 

The attorney general will be advised of the possibilities pointed out in your letter 
so he may give particular attention to these matters in future proceedings. 

Sincerely, 
EarRL WARREN, Governor. 





IN THE MaArTrreR OF REQUESTING CONGRESSIONAL INVESTIGATION OF WATER 
PROBLEMS ON THE SANTA MARGARITA RIVER IN SAN DieGo County, CALIF. 


On motion of Supervisor Robbins, seconded by Supervisor Howell, the following 
resolution is adopted: 

“Whereas the Government of the United States asserts that there is an im- 
perative need for additional water to supply its military installations and estab- 
lishments on the Rancho Santa Margarita in San Diego County, Calif.; and 

‘“Whereas the Government of the United States has commenced an action 
against more than 1,000 defendants in the Federal court to have itself declared 
the owner of the paramount rights to all the waters of the Santa Margarita River 
and its tributaries; and 

‘Whereas such action could deprive many citizens and taxpayers and the 
communities in which they live of the indispensable waters and water rights which 
they for many years have been and now are using, to the great detriment of such 
citizens, taxpayers, and communities, and to the extent that the tax base of the 
county of San diego will be materially reduced both by loss of valuable property 
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from the tax rolls and the general and substantial depreciation of property values 
in the Santa Margarita watershed; and 


‘Whereas the aforesaid water requirements of the Government of the United 


States can be met and satisfied by the immediate construction of the long-con- 
sidered project to bring additional water from the Colorado River; namely, the 
second barrel of the:San Diego aqueduct; and 


‘‘Whereas the ultimate solution of said water problem can and will be found in 


the construction of the proposed De Luz Dam on the said Santa Margarita River 
under a cooperative arrangement for sharing the costs and benefits already 
tentatively agreed to by the United States Navy, United States Reclamation 


Bureau, and the Fallbrook Publie Utility District of San Diego County; 
“Now, therefore, we invite and urge the appropriate committees of the House 


and Senate of the Congress of the United States to come to San Diego and to 


investigate on the ground the aforesaid water problem which threatens the public 
interest and welfare not only of the United States Navy but also of this county 
and State, at which time and place facts and evidence will be produced to con- 
vince said committees that there exists an amicable, satisfactory, and ‘'construe- 
tive solution of this water problem without the necessity of inflicting detriment 
and injury upon the thousands of citizens and taxpayers and the several communi- 
ties of San Diego County.” 

Passed and adopted by the Board of Supervisors of the County of San Diego, 
State of California, this 4th day of June 1951 by the following vote: 

Ayes: Supervisors Bird, Robbins, Rossi, and Howell. 

Noes: None. 

Absent: Supervisor Gibson. 


STATE OF CALIFORNIA, 
County of San Diego, ss: 

I, T. H. Sexton, county clerk of the county of San Diego, State of California, 
and ex officio clerk of the board of supervisors of said county, hereby certify that 
| have compared the foregoing copy with the original resolution passed and adopted 
by said board at a regular meeting thereof at the time and by the vote therein 
stated, which original resolution is now on file in my office; that the same contains 
a full, true, and correct transcript therefrom and of the whole thereof. 

Witness my hand and the seal of said board of supervisors, this 4th day of 
June A. D. 1951. 

[SEAL] T. H. Sexton, 
County Clerk and Ex Officio Clerk of the Board of Supervisors. 
By J. Mruuer, Deputy. 


San Dreco County Farm BurREAv, 
San Diego 1, Calif., June 15, 1951, 
Senator Wiitit1amM F. KNOWLAND, 
Senate Office Building, Washington, D. C. 

Dear SENATOR: The farmers represented by the San Diego County Farm Bureau 
are very much concerned over the Government suit in regard to the water of the 
Santa Margarita River. Our representative sat in at the hearings at the Federal 
district court in San Diego, but we are still undetermined as to the real position 
of the Federal Government in this matter. We believe that this could best be 
clarified by a congressional committee hearing in San Diego where all of the 
factors could be brought before the representatives of the people. 

The implications in this suit, with regard to the jurisdiction of water rights 
between the State of California and private citizens and the Government, could 
be of very far-reaching consequences. It is not the desire of any of our people to 
obtain any water rights to which they are not entitled nor to take from the Navy 
Department any water rights to which they are entitled. We believe this would 
be brought out very well at the suggested hearing in San Diego. 

Anything you can do to assist in the equitable settlement of this matter will be 
greatly appreciated. 

Very truly yours, 
San Dieco County Farm Burear, 
Kpwarp C. Ciark, Executive Secretary. 


ResoLutTion RELATING TO ProTEcTION OF WATER RIGHTS 
‘Whereas legal action has been filed in Federal courts by the United States 


Government seeking to establish a paramount title to all water, both surface and 
subsurface, in the watershed of the Santa Margarita-Temecula River system; and 
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“Whereas this action of the Federal Government is taken without regard to 
established State laws governing water rights; and 

“Whereas this action, if successful, would supersede water rights accruing under 
State law to the property owners within the district; and 

“Whereas such action, if successful, would establish a precedent for the usurpa- 
tion of existing water rights long established under State law throughout the 
State of California; and 

“Whereas this action, if successful, could lead to the voiding of other existing 
governmental and private rights in property, threatening the eventual extinction 
of such rights; and 

“Whereas less drastic action could be taken by the Federal Government to pro- 
tect its rights acquired with purchase of military reservation in 1942; and 

“‘Whereas there appears to be no basis in fact for the Federal Government’s 
claims that its action is essential to the national defense; Now, therefore, be it 

‘Resolved, That the California Rea] Estate Association does oppose the action of 
the Federal Government in seeking to establish water rights other than as pres- 
ently enjoyed by the Government and by other owners of property within the 
watershed of the Santa Margarita-Temecula River system; and be it further 

**Resolved, That the officers and executive committee of this association, with 
the concurrence of general counsel, and after considering results of any congres- 
sional and/or State investigation now being made, are authorized to intervene in 
said action in the defense of members of this association and of the rights of 
existing property owners; and be it further 

“Resolved, That copies of this resolution be sent to the Honorable Earl Warren, 
Governor of the State of California, to Edmund G. Brown, Attorney General of 
California, and to the Members from California of the United States Senatejand 
House of Representatives.” 

Respectfully submitted. 


Cart P, SHEDDAN, 
Chairman, Resolutions Committee. 


Adopted this 4th day of August 1951, regular meeting of the board of directors 
at Santa Monica, Calif. 
Countersigned: 


Witiarp L. Jounson, President. 
EvuGENE P. Conser, State Secretary. 


STATEMENT ON BEHALF OF THE LOS ANGELES CHAMBER OF COMMERCE WITH 
Respect To Surr Fr.ep py THE UNrrep States oF AMERICA AGAINST FALL- 
BROOK Pusiic Uriniry Districr aNd OrHerR DEFENDANTS RELATIVE TO 
WATERS IN THE Santa MarcGarita RIVER 
The complaint in the subject case has been examined and, in our opinion, is 

so drawn as to make possible interpretations with respect to water rights that go 

far beyond those incident to the purchase of the Santa Marguerita Ranch by the 

Navy. The many references to national defense and the nature of the rights of 

the United States support the belief that an attempt is being made to insert the 

doctrine of sovereign rights, although this latter term is not used specifically in 
the complaint. 

Even though there is not a conscious effort being made at this time to extend 
the doctrine of Federal sovereignty over our natural resources, it would be most 
unfortunate for this case to go through the courts with such language as might 
pave the way for later interpretations extending the doctrine of Federal jurisdic- 
tion. 

We would point out that many fundamental changes in the prerogatives of 
Government have taken place in what have appeared to be minor actions but which 
have been used as footholds for further steps. It is important to the whole water 
code of the West and the basic elements of a free economy that no such trend be 
allowed to advance itself in this instance. 

Accordingly we believe and earnestly recommend that the United States At- 
torney General should redraw the complaint so that the claims will be based 
solely on rights acquired through purchase. 

Respectfully submitted on authority of the board of directors of the Los Angeles 
Chamber of Commerce. 


Harotp W. Wricut, General Manager. 
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CALIFORNIA STATE CHAMBER OF COMMERCE, 
Washington, D. C., June 22, 1951. 
Hon. Francis. E. WALTER, 
Member of Congress, Chairman, Subcommittee No. 1 of the Committee on the 
Judiciary, Washington 25, D. C. 

My Dear Mr. Watrer: I have been instructed by the California State 
Chamber of Commerce to respectfully request your committee give favorable 
consideration to the five-point program recommended to Attorney General 
Howard McGrath by the membership of the California delegation. 

We feel that the program suggested by the California delegation is a fair one 
and will prevent individual suits that will cost thousands of small property owners 
very heavy expense. Further, we agree most wholeheartedly with the California 
delegation that not only individual property rights but also our State water rights 
should be protected. 

We wish to assure you of our desire to be helpful in supporting you in working 
out a fair and equitable solution, which we believe necessitates a rather com- 
plete revision of the present procedures. 

Respectfully submitted. 

CALIFORNIA STATE CHAMBER OF COMMERCE, 
C. J. S. WiiiiaMson, 
Washington Representative. 





Cunver City Reautry Boarp, 
Culver City, Calif. 


RESOLUTION RELATING TO PROTECTION OF WaTER RIGHTS 


‘‘Whereas legal action has been filed in Federal courts by the United States 
Government seeking to establish a paramount title to all water, both surface and 
subsurface, in the watershed of the Santa Margarita-Temecula River system; 
and 

‘“‘Whereas this action of the Federal Government is taken without regard to 
the established State laws governing water rights; and 

‘Whereas this action, if successful, would supersede water rights accruing 
under State law to the property owners within the district; and 

“Whereas such action, if successful, would establish a precedent for the usur- 
pation of existing water rights long established under State law throughout the 
State of California; and 

‘‘Whereas this action, if successful, could lead to the voiding of other existing 
governmental and private rights in property, threatening the eventual extinction 
of such rights; and 

‘‘Whereas less drastic action could be taken by the Federal Government to 
protect its rights, acquired with purchase of military reservation in 1942; and 

‘‘Whereas there appears to be no basis in fact for the Federal Government’s 
claims that its action is essential to the national defense: Now, therefore, be it 

“Resolved, That the Culver City Realty Board does oppose the action of the 
Federal Government in seeking to establish water rights other than as presently 
enjoyed by the Government and by other owners of property within the water- 
shed of the Santa Margarita-Temecula River system; and be it further 

‘Resolved, That the officers, the board of directors, and the members of this 
organization, after considering results of any congressional and/or State investi- 
gation now being made, are authorized to intervene in said action in the defense 
of members of this organization and of the rights of existing property owners; 
and be it further 

‘Resolved, That copies of this resolution be sent to the Honorable Earl Warren, 
Governor of the State of California, to Edmund G. Brown, attorney general of 
California, and to the Members from California of the United States Senate and 
House of Representatives.”’ 

Adopted this 10th day of August 1951, regular meeting of the members of the 
Culver City Realty Board, Culver City, Calif. 

CuLver City Reautry Boarp, 
By KATHERINE R. Hooker, 
Secretary- Treasurer. 
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RESOLUTION OF NORTHERN SAN DreGo County ASSOCIATED CHAMBERS OF 
COMMERCE 


(Adopted at a regular meeting held at Fallbrook on July 24, 1951) 


On a motion made, seconded, and affirmatively carried, the following resolution 
was adopted: 

‘Be it resolved, That every Member of Congress and governmental agency be 
urged to do everything in his power to 

“1. Have the United States district court suit No. 1247 of the United States v. 
Fallbrook Public Utilities District et al. dropped immediately. 

“2. Urge the United States Government to secure water from the metropolitan 
water district to supply all present and future needs of Camp Joseph T. Pendleton, 
the Fallbrook Naval Ammunition Depot, and the United States naval hospital. 

‘3. Provide that all governmental agencies acting in or within any State be 
made to operate under the water laws of that State.” 

I, H. D. Gibson, secretary of the Northern San Diego Associated Chambers of 
Commerce, do hereby certify. that the foregoing is a full, true, and correct copy 
of a resolution duly adopted by the said organization at a regular meeting thereof 
held on July 24, 1951, at Fallbrook, Calif., a quorum being present. 


H. D. Gipson, 
Secretary- Treasurer. 
FALLBROOK PusBuLic Utiniry District, 


Fallbrook, Calif., July 18, 1951, 
Hon. Witiiam F. KNowLAnp, 


United States Senate, Committee on Appropriations, 
Washington, D. C. 

Dear Senator: I sincerely appreciated your letter of July 6. The people of 
Fallbrook, Northern San Diego County, and Riverside County are only being 
sustained and encouraged by the work our Senators and Representatives in 
Washington are doing in our behalf in this suit. 

The Justice Department representatives in the area have increased their serv- 
ing of complaints since the hearing in Washington, and are now serving residents 
of the Federal housing project, who have no property and never did have any 
property in the area. They promised to relieve the defendants of the responsi- 
bility of replying within the 20-day limit to avoid default judgments, but have 
never done anything along this line. The thousands of people being served still 
are having to reply individually. 

Our area is being seriously damaged by the way this suit is being handled and 
property owners being persecuted needlessly, and we sincerely hope that our 
Senators and all of our Representatives will investigate and do what they can 
on behalf of their constituents. 

Sincerely vours, 
GrorGce F, Yackry, General Manager. 


Juty 6, 1951. 
Mr. Greorce F. Yackey, 


General Manager, Fall Brook Public Utility District, Fall Brook, Calif. 

Dear Mr. Yackey: Your letter of recent date, regarding the Santa Margarita 
Dam, has been received. 

As you probably know, the California delegation and the offices of the two 
Senators from California have been working with the Navy Department, the 
Department of Justice, and the office of the attorney general of California on 
this problem. In addition, the House Judiciary Committee held hearings on 
June 22. 

Thanking you for writing me on this matter and assuring you that it is receiving 
the careful attention of all of us in Washington, I am 

Sincerely yours, 


Wiiuiam F, KNoOWLAND. 


Fatt Brook Pusiic Urinity District, 
Fall Brook, Calif., June 15, 1951. 
DraArR FrieNnps: Enclosed are excerpts from a United States Department of 
Justice attorney’s testimony before a United States Senate Committee on 
Judiciary on 8. 18, April 25, 1951. The importance of the excerpts is not to 
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S. 18 alone, but to the serious litigation now in process over California water 
rights in this area. 

Mr. Veeder, the Government attorney, unequivocally states that in San Diego 
County, Calif., he is going to try to show that the Federal Government has 
exclusive jurisdiction in the administration of water rights over California State 
laws. Should the Government’s attorney succeed in this attempt, the Federal 
Government will be able to take any resource in any State for Government use. 
Attorney Veeder specifically mentions for future attention the ‘tremendous 
rights’’ that the Forestry Service might develop, the ‘‘rights’’ that the Soil Conser- 
vation people might have and the Department of Defense’ “rights’’ and alludes 
to “shale oil rights’’ on ‘‘the Colorado river.’’ 

If the Government is to be stopped from this socialistic growth so definitely 
outlined by the Department of Justice representative, the people, you and I, 
must immediately write our Representatives and Senators in Congress urging that 
they enact a Federal law which will require every Government agency and 
department to recognize and function under the laws of the State in which it 
operates or in which the land it purchased was part of exactly as the Bureau of 
Reclamation Law of 1902 provided for that agency. 

Today the people in the Santa Margarita River watershed in San Diego and 
Riverside Counties are being subversively exploited but every individual and 
every other part of the United States will feel the result of the Fallbrook suit on 
the Santa Margarita River if you do not help and urge others to help get Congress 
to act immediately and positively. 

Very truly yours, 
GEORGE F. YackrEy, General Manager. 


Excerrets From HEARINGS BEFORE SUBCOMMITTEE OF SENATE COMMITTEE ON 
JupICIARY ON 8. 18 
April 25, 1961. 
Re: Santa Margarita Case. 
Witnesses: William H. Veeder of Department of Justice and Glenn G. Saunders, 
assistant city attorney of Denver, representing National Reclamation Associa- 
tion 
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Page 7 
Mr. VeepeEr. If we were sued we would have to prove our reclamation rights, 

our Indian rights, the Department of Defense rights, and those are becoming in- 

creasingly important. 

Page 8 

Mr. Verper. The next point that I have here involves the question of national 
defense, which we have facing us today down at Camp Pendleton in particular 
and on the Colorado River in a general way in regard to shale oil rights. We are in 
litigation right now in San Diego, Calif., where we are going down on May 9 
and start to litigate the question of whether the State laws for administration of 
water rights in the State of California superseded the constitutional law of the 
Government in regard to exclusive jurisdiction. There the situation is this, and 
it is contemplated in this legislation: 

The State engineer has issued permits to appropriate water which was required 
by the United States for Camp Pendleton, which is the largest military establish- 
ment on the west coast, as I understand. Those rights were not appropriated 
rights. We went in and bought those rights, paid cash for them, have spent $100 
million in building Camp Pendleton. As I understand it it may run to half a 
billion before they are through with the complete establishment of that large 
military installation. Nevertheless, the State engineer has said that he ean open 
that water for appropriation, it has been opened, and if this legislation was in 
effect we would have to go into the State engineer’s office to have tried out rights 
which were adjudicated many years ago and rights which have been held and 
which we succeeded to which go back to the Spanish grant. 

Senator WarKkins. You would be given the privilege of immunity that the 
original owner wouldn’t have. He would have to go in and defend them. 

Mr. Veeper. He has defended them. 

Senator Warkins. If it has been adjudicated you have a perfect defense. You 
don’t need to worry about it. It already has been adjudicated. 

Mr. Veeper. It is not a perfect defense. Here comes a man from outside the 
watershed and asks the State engineer for water. The State engineer gives him a 
permit to appropriate and pumps it out of the watershed and into the San Luis 
Rey. 
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Senator Watkins. You do not mean to say there would not be a defense 
against that if the water had already been put to a beneficial use? 

Mr. Veeper. I think there is a defense against it, yes; but I don’t think we 
should be forced to go into the State court and try out the question of exclusive 
jurisdiction for the national Government. Historically—and I think it is cor- 
rect—the United States has had recourse to its own forums to have its rights 
adjudicated. 

Senator Watkins. When the United States gets into business in a proprietary 
position—— 

Mr. VereperR. The Military Establishment, maintaining the Marine Corps is 
not a business. In my estimation there is no greater function than the Marine 
Corps performs. Certainly it is not an interest of the State of California. Camp 
Pendleton as far as the State of California is concerned is in identically the same 
status as the District of Columbia. The State cf California has no rights whatever 
over Camp Pendleton. It can go in and tax a few personal property items, but 
that is the extent of it. 


Page 11 

Mr. Verper. It is a situation, though, Senator, where you have in the Provo 
River—— , 

Senator Warxins. It is similar to a lot of the others in the West. 

Mr. VexrpeErR. But it is becoming increasingly important to the United States 
to have all of its rights adjudicated. I say that the Bureau of Reclamation is 
only a single agency, to carry out a single purpose. But the Forest Service has 
tremendous rights. The Soil Conservation people have rights. The Department 
of Defense has rights. 

Senator Wat*ins. How does-the Soil Conservation get rights? 

Mr. Vrereprer. They are in charge of administering the Taylor Grazing Act. 

Senator Watr«ins. I know but do they own the water? Do they comply with 
the State law too? 

Mr. VEEDER. Sometimes they do and sometimes they don’t. The fact is the 
Solicitor of Interior said they do not have to comply. There is an anomalous 
situation. 

Page 17 

Mr. Veeper. I think that you should proceed for an inventory of the rights 
which the United States is going to need on its own lands. 

Senator Watrins. You mean what it is going to need? 

Mr. Vereper. That is right. 

Senator Watkins. We would never get that inventory because as years go by 
they would think of some new ones. 

Mr. VerprErR. No. I think the day is here and we say this many times—that 
our population in the West has grown to the point where Uncle Sam must come 
forward and say this is the maximum amount of rights that I am going to assert, 
to the end that the farmers downstream will know the extent of the rights that 
they will have and can plan accordingly. As it is, it can’t be done. But waive 
the immunity of the United States, and there will be no method for the United 
States to plan, and we will find ourselves doing what we are doing in Nevada. 
Some of the rights were not proved up in the Santa Margarita River case and the 
United States is going to have to go in and condemn rights which at one time it 
owned. If it doesn’t condemn them, it won’t have them. That is all there is to 
it. The point that I am making to you in regard to the Bureau of Reclamation is 
that if we go in. with reclamation rights, we must go in with all our rights or else 
we split our cause of action. No agency knows the maximum quantity of rights 
that it is going to have to claim at this time. Some day it should know, to the 
extent that the farmers downstream can plan accordingly, 


a 


Senator KNowLaNp. Now, in fairness, it may be that the Government’s 
position is being misunderstood. Sut if that be so, I think the Government is 
partly, if not considerably, at fault for such misunderstanding; and there is a 
very real concern on the part of the people of California. 

I believe the members of this committee know the Honorable Phil Swing, who 
for many years served in the House of Representatives. I just want to read a 
paragraph from a letter I received from him under date of September 4. 

I might say that Mr. Swing represents a group of the property owners who are 
concerned in this area. He states: 
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“My Dear Senator: I was glad indeed to see your interview on the importance 
of this lawsuit, not only to this county and State but also to the United States. 
It points out a dangerous trend in the present Government to concentrate all 
power in Washington and to regulate everything, not only agriculture, production, 
prices, but oil and water. If the encroachment of the Federal Government upon 
States rights continues, we can no longer refer to our Government as Daniel 
Webster did as an indestructible union of sovereign States, but merely as a union 
of provinces.” 

When a group such as I have mentioned, together with men of the caliber of 
former Congressman Phil Swing, are concerned, I think there is a very real problem 
which the committee of the Senate of the United States should certainly go into at 
a time when a nomination of this importance is up. 

[ join with my colleague, Senator Nixon, and certainly raise no question as to 
the fitness of Mr. Vanech. I have known him over a period of time. I have 
always found him very fair in discussions that I have had with him. No question 
is raised as to his legal ability or his integrity and his general qualifications. 

But we are concerned as to this matter of public policy which is involved in it, 
and that is the sole reason we have asked for this hearing. 

May I say that I have come to no final conclusion as to my ultimate vote on 
confirmation, I am open minded on that. 

We are here primarily to seek information for our future guidance. 

I would like now, Mr. Chairman, if I may—and it is very short—to read a 
memorandum relative to some of the legal phases which concern the people of 
California and, I think, as the chairman has ably pointed out, the people of the 
whole arid and semiarid western area, 

“In the Gerlach case (399 U. 8S. 725, 1950) the Department of Justice contended 
that authority to construct Friant Dam as a multipurpose unit of the Central 
Valley project was derived from the constitutional power to regulate navigation. 
The Government contended that it had no obligation to compensate owners of 
riparian rights when Friant Dam prevented water from reaching them. The 
Supreme Court flatly rejected the Government’s contention and held that the 
riparian Owners must be compensated for the loss suffered due to the action of the 
United States. 

“The Court said: ‘Similarly, we need not ponder whether, by virtue of a highly 
fictional navigational purpose, the Government could destroy the flow of a navi- 
gable stream and carry away its waters for sale to private interests without com- 
pensation those deprived of them. We have never held that in anything like it, 
and we need not pass on any question of constitutional power; for we do not find 
that Congress has attempted to take or authorized the taking, without compen- 
sation, of any rights valid under State law.’ 

“The Department of Justice apparently was not content with the above deci- 
sion of the highest court of the land. - In a subsequent case, Rank v. Krug et 
al. (90 F. Supp. 772, 1950), the Government has again taken the position that 
paramount authority derived from the power to regulate navigation permits the 
destruction of water rights acquired under State law. Fortunately, however, the 
United States District Court for the Southern District of California, has also 
refused to accept the Department’s contention. 

“In the Santa Margarita case, now pending in the Southern District of Cali- 
fornia, the United States alleges that it has ‘paramount rights’ in a stream from 
which farmers had been using water for 75 vears, and that the Government can 
take this water without compensation. The Government has had United States 
Marines in uniform serve process on several thousand farmers, according to the 
reports which we have received here in Washington.” 

Perhaps this strange expression of ‘“‘paramount rights’’ causes so much concern 
in California because of the Tidelands action where, after 100 vears of statehood 
and when we felt, under our constitution, that we had title out to the 3-mile limit, 
the Government came in and asserted the theory of paramount rights. 

Using that same expression I think particularly caused concern to the people 
of California and other Western States. 

In the Tidelands cases— United States v. California (332 U. 8S. 19), United 
States v. Louisiana (339, U. 8. 669), and United States v. Teras (339, U.S. 707)- 
the Department of Justice convinced four justices that the United States had 
“dominion” and ‘“‘paramount rights” over the tidelands. 

The Government’s pleadings and briefs asserted full fee simple title. Whether 
the decisions are right or, as a majority of Congress and the bar believe, are wrong, 
it is clear that the Department of Justice, in seeking such a result, reversed the 
administrative policy of the Federal Government for 150 years in recognition of 
State jurisdiction over these lands, and of private titles derived from the States. 
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It is for this reason that we right now are anxious to find out whether any such 
doctrine of paramount rights is to be asserted over the waters of the West. 

That is all, Mr. Chairman. 

Senator Warkins. There is a question I would like to ask the Senator. 

It was alleged here at one of our hearings by other witnesses that all they were 
attempting to do when paramount rights were asserted was to follow the language 
of the California courts on the same matter, in accordance with what the Cali- 
fornia courts have said about paramount rights. 

Senator KNOWLAND. Well, frankly, I am not in a position to give you an off- 
hand answer on that, Senator. 

Senator Watkins. I understand that all they were doing in the language of the 
California cases and in the language of the California Supreme Court was assert- 
ing the same thing. 

I think that is the situation; ist not, Mr. Vanech? 


STATEMENT OF A. Devirr VANrEcH, AssISTANT ATTORNEY GENERAL OF THE 
Unrrep StTatTes 

Mr. Vanecu. Yes, Senator. 

The CHarRMAN. Let me say in that regard, so as to bring the matter squarely 
out here, as I think it should be, regardless of what length of time it takes, that 
in the Western States, in the arid and semiarid States, the riparian dectrine for 
the use of water has been largely abrogated. 

In the State of Nevada it was abrogated by one of the first decisions of the 
supreme court of that State, and the doctrine of prior appropriation was set up. 

In California the two doctrines prevailed: the doctrine of riparian rights and 
the doctrine of prior appropriation. They have prevailed side by side ever since 
the State came into existence. 

In other States—in the State of Utah, in the State of Idaho, in the State of 
Oregon, in the State of Arizona, and in the State of New Mexico—the doctrine 
of prior appropriation is the doctrine that prevails. 

Now, the situation that has arisen here has arisen largely out of the attitude 
of the Supreme Court of the United States in the Tidelands case, where they did 
not assert title in fee simple in the Government, although it was pleaded. 

They asserted title by reason of a paramount right. 

And while the word ‘paramount’? may be a work of art, it was not in. the 
Supreme Court case in the Tidelands case. It is differently construed by the 
State courts of California from the construction that was placed upon it by the 
Supreme Court. It has a more far-reaching effect by the Supreme Court decision. 

Hence, when it is used in the Santa Margarita case, and when the Government 
takes that attitude in the Santa Margarita case, the people have a right to be 
alarmed because it would presume a right superior to the right of those who have 
used the doctrine of prior appropriation. 

If that right were to take the same latitude as was given to it in the Tidelands 
case, then no water right under the doctrine of prior appropriation would be safe, 
and all appropriations would be in jeopardy if the Government challenged them 
on any stream. 

So, the whole West is alarmed about this, and they have a right to be alarmed 
about it. I think that if the Government wants to tell us what they really mean, 
now is the time to do it. 

Senator WaTkKINs. I agree with what the chairman has said. I want the record 
to show that with respect to this controversy and the way in which it has arisen, 
although I was trving to bring out or get the California reaction, the claim is made 
that all they were doing in this case and in these pleadings was to allege pretty 
much, in the language of the California courts itself, what was meant by ‘“‘para- 
mount rights’’? 

The CHatrMan. That may be true. 

Pardon me, Senator Nixon. 

That may be true, and I am willing to listen to that. But the Department of 
Justice has been up here battling 5. 18, which would set up a law whereby the 
Government of the United States. when it becomes a user of water on a stream in a 
State where prior appropriation has been the doctrine, shall be regarded as within 
the rights which it aequired when it purchased the land from a private owner. 

Now, if the Government will take the position that they have no superior right 
over and above the right of the private owner whose land they purchased, regard- 
less of what purpose they purchased it for, and if they followed the footsteps of the 
original property owner and take no more, I don’t think you will have anv trouble 
settling this thing and having an understanding on it. 
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Senator Warkins. I will agree with the chairman on that as well. 

Of course, as the chairman knows, I held the hearings on 8.18. [am very much 
in favor of 5S. 18, because I think the United States has, in so many capacities, 
purchased a lot of land for various activities after which it has certain water rights. 

In addition to that, it is now trustee, under the reclamation law, for numerous 
projects and numerous citizens out there. The Government is trustee of the 
water rights in a trust capacity, vet still claims the right not to be sued and all 
that sort of thing, although it is merely in a trust relationship to these other 
people. 

It makes it possible for the people who are beneficiaries under this trust on 
reclamation projects to get a better title because they eannot be attacked than 
the people had before the Government acquired the rights. 

The CuHarrRMAN. Senator Nixon, I interrupted you. 

Senator Nixon. I just wanted to see whether I possibly could indicate how 
some of the misunderstanding concerning Mr. Vanech’s position and the Depart- 
ment’s position may have arisen. 

I sav ‘misunderstanding’, anticipating that possibly he will make the forth- 
right statement that we hope he will make during the course of this hearing. 

As I understand it, the Department’s position is that their pleadings are drawn 
in exactly the same language as that contained in the California ease. However, 
there was a hearing before a subeommittee, the Walter subcommittee, in the 
House, when this controversy was beginning to become quite involved. During 
the course of that hearing, Mr. Vanech appeared and certain statements were 
made. 

After the hearing was completed, the record was drawn off, and apparently 
some changes were made in the record. 

I am not questioning the propriety of making those changes, assuming that the 
record did not state what the witness intended to say when he was appearing at 
the hearing, but apparently some of the misunderstanding has arisen from the 
changes that were made in the record of that House hearing, rather than in the 
reference to the pleadings themselves, because I do understand that the plead- 
ings are in the language of the California case. 

Senator Warxins. There was some misunderstanding also in the reeord of 
the Senate hearings on 8. 18. 

Senator Nrxon. That is right. 

Senator WaTKINS. Yes; there was some misunderstanding. 

The CuarrRMAN. All right. 

Now, Mr. Vanech, the subject matter has been opened up to you pretty thor- 
oughly. We will be glad to hear from you. 

Mr. Vanecu. Mr. Chairman and Senators, I am very happy to be here this 
morning, and I want to thank Senator Nixon and Senator Knowland for their 
very forthright attitude in connection with my appointment. 

I know that this is doing things in the American way so that we all understand 
what this is all about. 

I am very sorry that these facts have been distorted all over the lot. My 
position has been consistent from the very start of this case and in every other 
case that I have handled. As I develop my statement, I will point out to you 
these things that I make reference to. 

Now, to begin with, between 1941 and 1943, the United States Government 
acquired for the naval base about 135,000 acres at San Diego, Calif. There were 
21 miles of land on the Santa Margarita River. 

Under the State laws of California, the riparian right is paramount to any other 
right in water rights. 

Now, then, the Marine base developed. The United States Government has 
spent over $100,000,000 in that base. 

About a year ago the Navy Department came to the Department of Justice 
and advised us that the water was being taken from the river and that they 
were being placed in a very dangerous position. They wanted to know what relief 
could be had. 

Now, we acquired what rights the Rancho Santa Margarita had, no more or 
less. 

So, if anv man around this table had purchased the Rancho Santa Margarita 
instead of the United States Government, he was entitled to so many acre-feet 
of water, and the mere fact that the United States Government purchased does 
not entitle the United States to one more acre-foot. 

But, by the same token, they can’t take any less. 

The CHaiRMAN. What do you mean by that last statement, ‘“‘they can’t take 
any less?” 
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Mr. Vanecu. We can’t give it away because property that belongs to the 
United States Government can’t be given away by an administrator of the 
Government, That can be done by none other than the Congress of the United 
States. : 

I will clarify that a little later on. 

We filed a case in the southern district of California asking that the rights of 
the United States be adjudicated. Now, we claimed a paramount right because 
we are the riparian owner of a certain number of acre-feet of water that we bought 
and paid for. The paramount right is greater than an appropriated right. 

Now, this is taken from California law, Senator. ‘This is taken from the 
Supreme Court of the State of California’s leading case, Peabody v. Vallejo. We 
quote from the language of the court: 

I was very much interested in Senator Knowland’s statement that Phil Swing, 
who was one of the attorneys on the other side, is so disturbed about the United 
States claiming a paramount right. It is very interesting because, in the case of 
Ernest Louis Barbey and Essie Beulah Barbey, plaintiffs, v. James Oviatt and Ely 
Bergman ei al. (Complaint No. 154140), in which Phil Swing was the attorney of 
record, there is this one paragraph in his prayer {reading}: 

“That this court determine and declare the legal rights and duties of the repre- 
sentative parties in and to the waters of Camulla Creek and their respective 
property rights therein and declare that the rights of the plaintiff are prior and 
paramount to whatever rights, if any, the court may find the defendants may 
have in and to the said waters.”’ 

That is the language of Mr. Swing claiming a paramount right in the waters 
for his clients. 

The CuarrMan. That was between two individual appropriators on a stream; 
was it not? 

Mr. VaNeEcn. But he was using California law and langage. He was using 
the same language that we are using. 

Senator KNowLanp. Is that before or subsequent to the tidelands case? 

Mr. Vanecu. That was in 1949. That is after the tidelands case. 

Senator Nrxon. Mr. Chairman, if I am not mistaken, is not part of the difficulty 
here, as is often the case, the use of the word “paramount”? The court in that 
case, I think it is quite clear from the passage that was read by Mr. Vanech, was 
simply indicating that between those two private owners one owner’s rights were 
above those of the other. 

The CHAIRMAN. Superior to the other. 

Senator Nrxon. That is right; superior to the other, and so the court used the 
word “‘paramount.” 

Mr. Swing also used the word “‘paramount.”’ 

But when the word “paramount” is used in a complaint filed by the United 
States Government, particularly when the word “paramount” has also been used 
in complaints filed by the United States Government in the tidelands case and in 
other instances, the word “paramount” attached to a Government complaint 
means far more than it means in a private complaint. 

I think that is part of the difficulty in this case. 

Mr. Vanecu. Mr. Chairman, may I answer Senator Nixon’s question? Let 
me say categorically that word “paramount” used in this case has nothing to do 
with the word ‘“‘paramount’’ used by the Supreme Court of the United States in 
the California offshore lands case. We never intended it to mean anything. 

We quoted in our brief and in our complaint and in our citations from the Su- 
preme Court of California and their decisions. That deals with water rights and 
water rights exclusively. 

Mr. Sourwine. Mr. Vanech, in the response of the United States to the motion 
for a more definite statement and other motions that were made in this case, the 
following paragraph appears at page 41: 

“Respecting the inquiry relative to a paramount right to 35,000 acre-feet, it is 
asserted by the United States that it succeeded to 38,739 thousand acres of 
riparian land. It is likewise asserted that that acreage is entitled to a reasonable 
share of the waters of the Santa Margarita River. Again, the term ‘paramount’ 
is alluded to. As pointed out previously, the term ‘paramount’ is frequently 
used by the Supreme Court of the State of California in defining riparian rights 
and likewise in defining Pueblo rights. The term ‘paramount’ here carries with 
it no connotation other than that attributed to it by the Supreme Court of the 
State of California. It must, of course, be borne in mind that the United States 
occupies the position of a sovereign having exclusive jurisdiction over the prop 
erties. The connotation of that fact is far-reaching and it is believed will be con- 
trolling in this proceeding.’”’ Maybe that is what is worring some of these folks. 
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Senator Warkrins. In the hearings on S. 18 I think that was the position Mr. 
Veeder took, that is that by reason of the sovereignty there was something attached. 
That is what I think he tried to clear up later on when he came back after he had 
been attacked by some of the other witnesses. 

Mr. Vanecn. Mr. Chairman, to continue, I will answer Mr. Sourwine’s ques- 
tion at this point so it will be consistent. 

Now, the other paragraph referred to has nothing to do with water users in this 
sense: When the water was reduced to the possession of the United States at this 
naval base, the State of California, by its Governor, or its legislative body, ceded 
to the Government of the United States exclusive jurisdiction of this property. 

Senator Warkins. Is that in the special act? 

Mr. VANECH. Yes, sir. 

Consequently, we have property there as to which we feel that once the water 
has been reduced to our own issue, it no longer is anyone else’s business how we 
use it. 

Now, it was for agricultural purposes. We are now using it for the marines. 
That is what I mean by that. 

Now, in connection with all of these statements that they feel are a little evasive, 
broad, embracing, or whatever you might want to call them, I talked with the 
attorney general of California and asked the attorney general of California to 
intervene in our suit. We would welcome the intervention of the State of Cali- 
fornia. He has intervened. 

Mr. Veeder, when he testified before the court when he was handling the case 
in San Diego, made the statement in open court of record, that the Government 
would be very glad to stipulate so as to clarify what is meant by ‘‘paramount 
rights’, and I have so told the State of California. 

We are claiming under California law. We have no sleeper in here that is 
trying to in any way change the water law of the West. This is just a suit on one 
little river, and that is all we are interested in. 

The CHarrkMAN. Senator Nixon. 

Senator Nrxon. Mr. Chairman, just so we can understand what Mr. Vanech 
means at this point, may I ask this: 

As I understand, then, the clause in regard to sovereignty which counsel to the 
committee just read, has no relationship whatever to any claim of the United 
States to paramount mghts in the river under California law? 

What does the term ‘sovereignty’? mean? 

In other words, what did it mean in the complaint? That is what we want to 
know. 

Mr. VANEcH. Senator, in this complaint it has nothing to do with having our 
rights adjudicated as to what we are entitled to. We are only claiming what any 
other person would claim if you or I had purchased the same property. 

What we mean by that paragraph is that once our rights have been adjudi- 
cated—and let’s assume that we have 35,000 acre-feet of water reduced to that 
naval base, turned into the naval base—it is our position then that the Govern- 
ment of the United States has a right to do with that water what they want. 

The State of California has ceded them the base. The Government is oy erating 
the base. The Rancho Santa Margarita was there for agricultural purposes. 
We are now using it for a marine base. 

Senator KNowLanp. Mr. Chairman, may I ask Mr. Vanech some questions at 
this point? 

The CHAIRMAN. Yes, 

Senator KNowLAND. You just said that you asserted the right to 35,000 acre- 
feet of Santa Margarita River water. But does not the record show that: the 
average annual yield is only about 20,000 acre-feet? 

Mr. VaneEcu. That is a very good point, Senator Knowland. I would like to 
state at this time that we are asserting a claim to 35,000 acre-feet. I think that if 
we claimed what we are entitled to it would be around 105,000 acre-feet. 

We have a letter from Mr. Phil Swing in which he stated that our claim was 
for around 38,000 acres, as he said at that time, of riparian land, rather than 
acre-feet of water. 

But the Fallbrook people are out there shouting. They are really entitled to 
about 3,000 acre-feet. I think that if it were known, today they are using a 
great deal more than they are entitled to. 

What I am worrying about 1s not this big real estate development, but rather 
the little farmers and the other little people on the river that have nobody to come 
forward and fight this thing for them to see that their rights are adjudicated. 
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This has all been built up around Fall Brook, this great development, and they 
are screaming. Why don’t they come in and have their rights adjudicated? 
What are the people afraid to have brought out? 

When you buy a piece of property in California, under California law you are 
entitled to so much water. What we want is what we bought and paid for, and 
that is all. We want no more. 

Why doesn’t Fallbrook come in? Where is the sleeper in this thing? There are 
people along that stream who don’t want to be shown up. 

I have taken an oath of office to defend the Government of the United States 
and to bring actions on behalf of the United States and to protect the Government 
of the United States, and I will not violate that oath. 

Senator Warxins. May I ask a question? 

Is there any question of return flow involved in this case, Mr. Vanech? 

Mr. Vanecu. I beg pardon? 

Senator Warkins. Is there any question involved here of return flow which 
may be used by lower appropriators? 

Mr. Vanecu. Senator Watkins, no one knows at this time how many acre-feet 
are on the river. 

Senator Warkins. That does not answer my question. 

Now, on some streams the appropriator up on the stream will usually take his 
water out, use it for agricultural purposes, and then maybe 50 percent of that water 
in many mountain areas gets back into the river and is reappropriated by lower 
users. 

Now, is any of that involved in the Santa Margarita case? 

Mr. VANEcH. No. We own the last 21 miles on the river. 

Senator Warkins. You are the last ones on the river? 

Mr. Vanecu. That is right. 

Senator Warkins. Assume a case like we had in Utah on the Provo River in 
one of our upper valleys. Assume that the water rights you bought have been 
used for agricultural purposes entirely, that is, for irrigation, and that after the 
water had been used on the land 50 percent of it gets back into the stream and 
becomes the basis of reappropriation by those lower down. 

Now, would you claim the right to use that water for domestic purposes which 
probably would mean that the water would not get back into the river at all? 

That would be true because most of it would be actually consumed and would 
not get back to the river. What about that kind of situation? 

Mr. Vanecu. If we are going into another subject 

Senator Warkins. It is your attitude that we are trying to get at. 

The CHAIRMAN. That has already been answered by the witness. I do not 
know whether he will stand by his answer, or not, but he said in his opening 
answer that the Government claims nothing more than what the original owner 
of the land was entitled to. He has said that twice, and that embraces the very 
principle you have raised concerning the use of that water. 

The appropriation of water applied to the land contemplates the return flow, 
if there be any, that may be appropnated downstream. That is part of the 
doctrine of appropriation. 

If they stick to their word on that, it is all right. 

Mr. Vanecu. That is my position. 

Senator Warkins. If you bought the land and the water in my State, you 
would have to comply with the State law which requires you to use it or to get a 
change of use or a change of place of use, or point of diversion. You would have 
to comply with the State law. That is what the original owner would have to do, 
and that is what you would have to do. 

Now, it is the general principle that I am interested in, not just the Santa 
Margarita case. 

I want to know what your attitude is on this whole thing, whether you will be 
willing to subject the United States, when it gets into these various capacities, 
to the state law governing water. 

The CHarRMAN. Before he answers that question and relating to the same point— 
and I think this is particularly pertinent in the light of Mr. Vanech’s explana- 
tion of why he used the term “sovereignty’’—he explained that the term ‘‘para- 
mount rights’? was used only because that was what was used in the California 
case. 

Mr. VaNneEcu. By the California Supreme Court. 

Senator Nrxon. He said thet as far as the term “‘sovereignty’’ was concerned, 
in using that term he was not referring to any claims that the United States 
Government might have to the amount of water, taken out of the river, but was 
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referring to the question of what use might be made of that water which was taken 
from the river. 

As I understand him, his position was that once the amount of water that the 
United States Government is entitled to is determined, which he admits must be 
on the basis of what any private owner would be entitled to, the United States, in 
its capacity as a sovereign, can use it for any purpose it wants to regardless of 


‘State law. 


Now, is not that the position? 

Mr. Vanrcu. Once it has been reduced to the ownership of the Government. 

Senator Nrxon. That is what I mean. 

Senator Warkins. Assume that in this case in California there are lower users 
that have a right to a return flow and that you change the water over to a different 
use which cuts off three-fourths of that return flow. Would you claim that 
under the sovereignty you have the right to make that change? That squarely 
brings before us what I have in mind. 

Mr. VaANEcH. May I make my position on that point clear? I do not see 
where we would be entitled to any more than we are entitled to under State law, 
considering what we bought and purchased. 

Now, we in the Department of Justice are lawyers. After all, we don’t make the 
policy. We don’t make the laws. We just go on and defend these lawsuits. 

The thing that disturbs me is this—and you are quite familiar with it, I am 
sure—the chairman has had a great deal of experience as have the other gentlemen 
from the West in these lawsuits. 

When we are asked to go into a suit, we don’t know how much the Government 
is claiming and what we are in there for. So we are at a loss when we go into these 
cases sometimes to know just. what we are in there to do. 

Until there has been some adjudication of all of the rights of the United States 
along these rivers, so that we know what the United States owns, we are in there 
blind. 

Senator Warkins. Well, then you go in and pray for everything under the sun 
in the hope that you will get it covered. 

Mr. Vanecu. No. We go in, Senator, because you gentlemen up here have 
passed the laws. We go in there and always try to uphold the laws that have been 
enacted, 

Now, if the laws change, we are governed accordingly. We take an oath of 
office to enforce those laws. 

The CuarrMAN. Go ahead, Senator. 

Senator KNOWLAND. I just wanted to say two things. Earlier when Senator 
Watkins raised what I thought was a very pertinent question where he was trying 
to develop information on what the position would be where the Government was 
not the last user in the river, Mr. Vanech, as I understood hin, said, “If you are 
going to take up another subject.” 

Well, of course, we are not here today to legislate on the Fall Brook case. We 
are here on a matter of confirmation, and the Fallbrook case just happens to be 
one of several issues we are seeking clarity on. 

I am not very much impressed with the statement by the distinguished repre- 
sentative of the Department of Justice that ‘‘we merely carry out the law’’, 
because it has been my observation that, when the Congress is exercising its 
constitutional duty of being the policymaking department of the Government of 
the United States, the Department of Justice comes up and opposed legislation 
which deals with public policy. 

So the Department of Justice is not merely sitting back and waiting for the 
Congress of the United States to legislate public policy. 

Mr. VANEcH. Just a minute, Senator. Let us clarfiy the record on that point. 

In the first place, to answer your first question specifically, the United States 
never claims that a greater burden should be put on a stream than the previous 
owner did. 

Now, that answers Senator Watkins’ question specifically. 

The CHarrMAN. All right, now. Mr. Vanech, if you will stand by that, you 
will get away from a lot of trouble, but it is your departure from that by your 
pleadings and by other assertions that troubles us. 

You say that you will take no more than the previous owner whose title you 
acquired? 

Mr. VANeEcH. That is correct, sir. 

The CHarrRMAN. All right. 

Now, I am not familiar enough with the Santa Margarita case to say whether 
it was by riparian doctrine or by appropriation. Both apply in the State of 
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California. I think it is by appropriation, but I am guessing at that, and my 
guess can be changed at any time. 

If they took 30,000 acre-feet or 33,000 acre-feet, or anything else, they took it 
for a beneficial use for the land, and when that beneficial use was accomplished, 
the return flow belonged to an appropriator downstream. 

Now, if you are taking 3,000 acre-feet of that amount and diverting it from the 
stream, never to return again, the owners on the stream have a right against you. 

If you then assert a paramount right against them, you are doing a dangerous 
thing, in our view. I am speaking now for the arid West. 

Mr. Vanecu. Mr. Chairman, in answer to that, I said that we claim no greater 
burden when we acquired the land than was held by a previous purchaser or 
owner. 

Senator WATKINS. May I pursue that just a little further, Mr. Chairman. 

The previous purchaser subjects himself to State law. Now, are you going to 
accept that same limitation? 

Mr. Vanecnu. We are governed by the State law, Senator. -I mean that we 
make our claims under State law, the same as we are doing in this case here. 

Senator WATKINS. Suppose that some citizens do not think you are and that 
they want to take you into court. Under the original owner theory, where prop- 
erty had been sold to the Government, you could make the Government respond 
in court. But the minute you get on the stand and assert the right of the United 
States not to be sued, saying that no sovereign can be sued, and that nobody can 
attack that right, and that you are the sovereign power and cannot be sued, 
there is no remedy. 

So theoretically you may claim that you are only taking what the other fellow 
had, but actually no one can protect himself against your claim, 

Mr. Vanecu. That has nothing to do with the title, sir. 

Senator Warkins. It may not haveanything to do with the title, but it certainly 
has something to do in protecting what some other prson has when it gets into 
the hands of the United States. 

He can’t protect himself against the United States, but he could have protected 
himself against the original owner. 

Mr. VANeEcH. Senator, in answer to your question, may I say that I notice the 
Senator has introduced an amendment to the bill. Now, I am speaking person- 
ally; I cannot speak officially on my own interpretation of certain things here 
because it is a question of policy for the Department. 

Senator WatTkins. Would you say that nothing you have said today is official? 

Mr. Vanecn. Oh, no; but I am trying to answer your last question. 

After all, it is a question of policy by the different departments that are involved, 
such as the Bureau of Reclamation and Agriculture. I can’t speak for them. I 
only handle the lawsuits that are sent over. 

But I feel that once the United States has had its rights adjudicated on the 
streams throughout the West, all this trouble will not be bothering us. 

The CHarrMAN. Now, Mr. Vanech, you are getting into deep water. 

Mr. Vanecu. No; I am not. 

The CHAIRMAN. You are getting into deep water if you say that the United 
States proposed to have all of its rights adjudicated on the western streams. 

Mr. Vanecu. I didn’t say that, sir. Your bill asks that the United States lay 
claims to their rights on the river. 

Senator Watkins. And permit themselves to be sued. 

Mr. Vanecu. That is right. 

The position that we are in today on most of the claims of the United States 
along these rivers is that we don’t know how many acre-feet they are claiming 
and what they are claiming when we go in to defend a lawsuit. That has never 
been recorded any place. 

Senator Warkins. I would like to give you one illustration which illustrates 
very well what we are trying to do. 

The Jordan drainage area in Utah has the United States acting as a trustee 
for one of the big reclamation projects and holding title to a certain amount of 
water out of the stream. A suit to determine the rights of all of the water users 
on that stream is now in court. The only one that is not in there is the United 
States as trustee, and we cannot get them into court because we do not have a 
bill such as 8. 18 passed. 

The United States has not consented to come in and be sued. 

How are we going to determine those rights? We would like to get the matter 
settled. 

In that particular case the United States owns property along the stream, yet 
we cannot get your rights determined because we cannot get you into court. 
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Now, that is what we would like to be able to do out in the West. 

Mr. Vanecu. Senator, we would like to have the United States Government 
go in as a plaintiff and bring the action. We would be very happy to do that. 

Senator Warkins. And wait your convenience? 

Mr. Vanecu. No. We would move right along in step with anyone else in 
the suit. 

The CuarrmMan. But there are streams in which the United States is without 
that right whatever because all of the water of the stream has been appropriated 
and put to beneficial use. I can cite you streams in my own State where the 
stream at its intake has probably 25 acre-feet of water, yet the last ranch on the 
stream 17 miles below gets 25 acre-feet of water. Now, how is that done? It 
is done by return flow where, under beneficial use, they may sit up all night to 
do their irrigating, if Jnecessary, under a water master. They have their own 
laws and their own regulations. 

This is a Mormon community, and they abide by the law. You couldn’t get 
them to violate the law to save your soul. They get as much water at the end 
of the stream as they do at the top. 

Now. you may wonder how that can be done. 

Mr. Vanecu. We don’t claim anything in the case you just mentioned. 

The CHarrRMAN. I say that the United States Government has no rights on 
that stream whatever. 

Mr. Vanecu. And we couldn’t claim any. 

The CHariRMAN. You couldn’t sue? 

Mr. VaNnecu. That is right. 

Senator Warkins. If the Government went in there and bought a farm and 
set up some kind of a military establishment, they would want to change the use 
of that water immediately and they would say that they had the sovereign right 
to do so. 

The CuatrMAN. The Senator has touched on a subject that brings this all up. 
The United States Government has, in the last 20 years, acquired tracts of land 
all over the country by reason of our war conditions, national defense, and 
everything else. 

The Santa Margarita case is one of them, as I understand from the testimony 
of Mr. Vanech. There are tracts in nearly all of the States acquired by the 
Government. 

With those acquisitions, they acquired whatever was appurtenant to the land, 
which was the use of the water, especially in the semiarid country 

Now, they took the land in fee simple, and they took with it the appurtenances, 
one of which was the water and whatever beneficial use that water had been put 
to by the predecessor of the Government, no more. 

Mr. Vanecnu. We are claiming no more than that. 

The CHAIRMAN. [ am glad to hear you repeat that, because that is exactly 
what has been bothering us. 

Senator Warkins. Now, is that official? 

Mr. Vanecu. I said it was official. When you asked me about some other 
bill, I could not comment en something that had not been acted on. 

Senator Watkins. What we want to know is whether vou can say generally 
or the United States whether that is the official attitude on the general situation. 

Mr. Vanecu. | think you will find that when the attorney general of the State 
of California asked for a clarification of what was bothering him, including the 
term ‘paramount rights,” we offered to enter into a stipulation that what we 
meant was “paramount rights’”’ under California law. 

That had nothing to do with the Tidelands case. We were governed by the 
laws of the State of California on that. 

Now, I can’t do any more than offer to do that to clarify the record. 

Mr. Sourwine. You are going to enter into a stipulation which will modify 
and clarify vour pleadings in that regard? 

Mr. Vanecu, I told the attorney general of California that I would enter into 
a stipulation with him to the effect that the term ‘paramount rights,’’ as used 
in our complaint in the case of the United States versus Fallbrook Publie Utility 
District, would be stipulated in open court to the effect that we were claiming 
under California law and the Supreme Court of the State of California’s decision 
and that it had nothing to do with the case of the United States versus California 
in the Supreme Court of the United States. 

Mr. Sourwink. Mr. Vanech, in your opinion will that stipulation override this 
statement from your pleadings: 

“It must, of course, be borne in mind that the United States occupies the posi- 
tion of a sovereign having exclusive jurisdiction over the properties. The conno- 
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tation of that fact is far reaching and it is believed will be controlling in this 
proceeding.”’ 

Mr. Vanecu. If the Attorney General asks for it to be that way, ' am willing 
to so stipulate, surely, but I can’t make a statement here today indicating what 
we are going to stipulate until I see what the situation is. 

Mr. SourwineE. I am not attempting to get you to make a stipulation here in 
an action that is pending in California. I am attempting to understand you, sir. 

I can’t compete with Mr. Veeder, I am sorry. 

Mr. Vanecu. Go ahead, Mr. Sourwine. 

Mr. SourwineE. I was attempting to make the record clear so that we might 
all understand just what you meant by the stipulation you were saving here was 
intended to be made, and I would like to know, sir, whether you feel that what you 
have said you will stipulate to conflicts in any way with the two sentences which 
I read. 

Mr. VaneEcn. I don’t see how it does. 

Mr. Sourwine. Fine. 

Do you think it conflicts in any way with this, sir—let me read, if I may, Mr. 
Chairman, a rather lengthy paragraph, because most of the paragraphs set forth 
just what Mr. Vanech has been saying was his position. 

Mr. Vanech. What page are you reading from? 

Mr. Sourwine. This is from page 32, sir. 

Mr. VaNnecH. Page 32 of the brief? 

Mr. SourwineE. That is right. 

‘““At the outset reference will be made to the derivation of the word ‘paramount’ 
as used in this litigation. From a highly important decision of the Supreme Court 
of the State of California, this excerpt is taken: 

“ «The preferential and paramount rights of the riparian owner, the owner of 
an underground and percolating water right, and the prior appropriator are en- 
titled to the protection of the courts at law or in equity. Again, the Supreme 
Court of the State of California, in regard to the rights to the use of water of the 
city of San Diego, commented: 

“< <This is an action purely declaratory in character and is one wherein the 
plaintiff has neither pleaded nor attempted to prove any facts which would en- 
title it to any further or affirmative relief bevond that of having its prior and 
paramount rights to the use of water established.’”’ ’ 

“Tt will be observed that the term ‘paramount rights’ has been used generally 
by the Supreme Court of the State of California in describing the rights of a 
riparian user. It has likewise been used in connection with Pueblo rights. In 
utilizing the term in this proceeding the United States seeks to attribute to it no 
other meaning than that which has frequently been used by the Supreme Court 
of the State of California. 

“To that statement, however, it is essential to add the fact that the United 
States holds the rights to the use of water in question as a sovereign having exclu- 
sive jurisdiction over its properties. Thus, to the term ‘paramount’ as used there 
must be attributed the additional connotation of a sovereign acting in the capacity 
in which the United States is acting in maintaining the military establishments 
in question for the defense of the Nation.” 

Now, I would like to ask you, sir, whether you feel that the stipulation you 
have said you will enter into will in any way conflict with those last two sentences 
that I read. 

Mr. Vanecu. As explained before, Mr. Sourwine, the State of California has 
ceded to the United States Government this base and, having ceded this base to 
the United States, we have complete jurisdiction. 

Mr. Sourwine. Can the State of California give the United States any water 
rights that the State of California doesn’t have? 

Mr. Vanecu. I don’t know. They can give away what they want to. 

Mr. Sourwine. When they didn’t have them? 

The CuarrMAN. Listen to the question, Mr. Vanech, please. 

Will you propound the question again? 

Mr. Sourwine. The last question was whether the State of California can 
cede to the United States Government any water rights that the State of Cali- 
fornia does not have. 

Mr. Vanecu. In other words, you are asking me whether the State of Cali- 
fornia now has the power to give water away. The answer is “Yes.” 

The CuHatrRMAN. No; that is not the question. 

Mr. Vanecu. If vou are asking me 

The CHarrRMAN. Just a minute. That is not the question at all, Mr. Vanech. 
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Now answer the question. 

Propound the question again, please. 

Mr. VANECH. I am coming to the second part. 

Mr. SourwiNne. Can the State of California give away water rights that it 
doesn’t have? 

Mr. Vanecnu. I don’t see how anyone could. 

The CuarrMan. Is not the simple answer ‘‘no” to that question? 

Mr. VaANecH. What you don’t have, you can’t give away. 

The CHarrMan. Senator Nixon wanted to ask you a question. 

Senator Nrxon. I think I understood you to say a moment ago, Mr. Vanech, 
that if the attorney general of California asked that such action be taken you 
would be willing to stipulate that the clause which was read on sovereignty at the 
beginning, and the clause, I assume, which was read just a moment ago could 
be taken out of the complaint. Is that right? 

Mr. Vanecnu. I didn't say that, Senator. 

Senator Nixon. I want the record clear on that point. 

Mr. Vanecu. Mr. Sourwine asked me a question on that, and I was explaining 
what I meant by that last paragraph. 

Our contention is that when the United States has jurisdiction, exclusive 
jurisdiction, of property and water is reduced to its ownership—there was the 
question raised that, since this property was used for agricultural purposes by 
the Rancho Santa Margarita, we have no right to put marines in there. I don’t 
go along with that theory. 

Mr. Sourwine. Now, Mr. Vanech, if the Senator is through, I would like to 
go back to these last two sentences, if I may read them. They are as follows: 

“To that statement, however, it is essential to add the fact that the United 
States holds the rights to the use of water in question as a sovereign having exclu- 
sive jurisdiction over its properties. Thus, to the term ‘paramount’ as used there 
must be attributed the additional connotation of a sovereign acting in the capacity 
in which the United States is acting in maintaining the military establishments in 
question for the defense of the Nation.” 

Now I would like to rephrase my question, Mr. Vanech. 

Will the stipulation which you have said you are willing to enter into be 
controlling as against any possible construction of this language to the contrary; 
that is, contrary to the stipulation? 

Mr. VANEcH. Yes; it would. 

Mr. Sourwine, In other words, you are willing to stipulate flatly that you 
are seeking no greater right than that which was had by the owner or-owners from 
whom you purchased the fee simple to the Rancho Santa Margarita? 

Mr. Vanecn. Absolutely. 

Mr. Sourwine. That will be controlling as against any other possible construe- 
tion of this language? 

Mr. Vanecn. Absolutely. 

Mr. Sourwine. And that shows what you mean by this language, and any other 
construction of this language is improper and incorrect? 

Mr. Vanecu. Absolutely. 

Mr. Sourwine. I think that is practically satisfactory to the people of the 
State of California, as I understand it, Senator. 

Senator Warktvs. But that is a far different situation than what we have 
involved here. 1 think the principal thing we want to know is whether the 
committee ought to recommend vour confirmation. 

The CnuarkMan. I think the answer has been very complete and very clear and 
very emphatic on that point. 

I cannot imagine that the California Senators nor anyone else would want 
anvthing more. 

Senator KNowLanp. | will say, Mr. Chairman, that certainly this testimony 
today of Mr. Vanech has clarified a great many things in my mind and has 
satisfied me in this regard. 

Senator Nrxon. I will supplement the statement of my colleague. 

Mr. Vanecu 1 would like to make one other statement, if I may, in order that 
the Senators will fullv understand. 

I said that I would clarify a couple of things as we went along. Now IT would 
like to sav that, when service is made back here, it is up to the marshal to serve 
civil processes, 

In the case of the suit in question there was a tremendous job to be 
done. The chairman and each member here knows that in a water suit on a 
stream you have to serve every owner and everyone who has an interest, such as a 
person holding a mortgage or a lien, and so forth. 
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We made the request that, if any of the personnel of the base were going to be 
used, they not be in uniform and that no military equipment be used. I have 
checked with the base from time to time, and they have told me that they were 
never used, but there have been stories to the contrary. 

I want you to know that certainly we would never approve such action, and 
I don’t think it has taken place. I just wanted to clarify the record as to that. 

Now, there has been reference to my testimony when IT was appearing be- 
fore the House committee. 

The CyaikMaNn. Before you get into that, may J] interrupt vou? 

Mr. VaNecu. Yes, sir. 

The CuarrmMan, Let me say to the Senators that it is my view—and I am 
speaking individually now—that you cannot very well adjudicate a water right 
on a stream where the law of appropriation applies, without bringing in every 
claimant. I think that that is pretty well settled. 

L noticed your complaint on that, but it seems to me, and it is my view, that 
every water user on a stream or stream system must be brought in to establish the 
right of aclaim. I don’t think you can get away from that safely. 

Mr. Sourwink. You brought them allin, Mr. Vanech; did you not? 

Mr. Vanrecn. Yes; we are having them served. 

The Caargman. It is a very expensive proposition, and it is unfortunate that 
it has to fall on the water users. 

| beg vour pardon for interrupting you, Mr. Vanech 

Mr. Vanecnu. Now, I appeared before the House Committee on the Judiciary 
and discussed this matter. After the hearing was over, I asked for the privilege 
of editing my remarks. I think anyone who will read the whole testimony will 
see what we were working up to. 

There was a statement with reference to whether the people involved would 
have to answer the complaint, and the answer in that regard was “‘No,.”’ I think 
any man who is a lawyer knows that once you file a complaint in court there has 
to be an answer. So I clarified that. 

They do not have to prove their claim, but just answer it. 

I also told the committee that I would try out the legal questions in issue here 
first and then would let the other people wait until the legal issues were tried out. 

In that connection we went into court and asked that the time be extended 
to November 1 for them to answer, and the court approved that action. 

So, while the reporter may not have gotten what I said, the fact is that it is 
customary, before all committees where I have appeared in over 18 years with 
the Department of Justice, to edit your remarks. I am told by the leaders on 
both sides of the Congress that the same policy prevails here. 

Now, to say that I was trying to change my position because I said that they 
wouldn’t have to answer the complaint, I think, is very obvious. I have no 
authority to do that. The only thing I can do is to go into court and ask the 
court to have the time extended, which I did. I asked that the time be extended 
to November 1. 

Now, I don’t like having to bring oil suits in California or water suits in the 
West. It is a very unpopular position, but when you have taken an oath of 
office you have no alternative. 

Now, there is nothing personal in that. I know how important water is in 
the West. I have been out there, and I know what it means to the people of 
the West. 

But, by the same token I have been employed to protect the Government of 
the United States and its interests on that stream, and that is what I am trying 
to do. Iam not trying to take advantage of anyone. 

Senator Warxkins. Mr. Chairman, I would like to ask Mr. Vanech a question 
on a matter which he brought up himself, namely, the position of the executive 
department, particularly the Department of Justice, with regard to it not being 
their business to make the law. 

I would like to know how far he thinks the Department of Justice ought to 
go in trying to keep law from being enacted up here. 

Mr. Vanecu. Senator, may I answer that in this way: I presume that when 
the Congress——— 

Senator Warxkins. Let me make that specific. As I remember it, the Depart- 
ment of Justice, in reporting on 8. 18, has recommended that it do not pass. 

Mr. Vanecu. That is correct, Senator. 

Senator Warkins. If you are not going to make the law, why do you come to 
conclusions and argue the point with us? 

Mr. VANEcH. Senator, you would not want a lot of yes men, would you? When 
you introduce a bill in the hopper, as the expression is in the Capitol, and you 
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send it to the Attorney General’s office, you want a legal expression as to whether 
or not the bill is sound legally. That is all you are interested in. 

Senator Watkins. We are interested in finding the facts on which we are try- 
ing to base the legislation. You were asked to report any facts you have to pre- 
sent to the committee. But, when you come to the point that you recommend 
that legislation not pass, and getting some Senator to object to it when it comes 
up on the unanimous-consent calendar, I think you are going a little too far. 

(Statement off the record.) 

Mr. Vanecu. Senator, now that you have brought the issue up, the case in 
point is very important. If I were trying to play the administration angle, as a 
Democrat I wouldn’t have brought this out in California, because it would get 
the people there up in arms. But I have taken an oath of office, and if that is 
looked upon as being something that had to be brought, why, I don’t think you 
could put it in the category of something done by a yes man. 

I believe in doing just what is right. 

Senator Watkins. I did not get a full answer to the question I asked. 

Mr. VANEcH. Senator, I will be glad to answer that, if I may, Mr. Chairman. 

The CHAIRMAN. All right. 

Mr. Vanecu. You first reported S. 18 and later put this amendment in it, as 
you will recall. 

Now, when we reported first on 8S. 18, we were reporting from the standpoint 
of attorneys. 

The CuarrnMAN. We asked you fora report. There is no question about that. 
You have a right to make your report because we asked you to do so. 

Mr. Vanecu. We don’t know, when we go into many of our streams, what our 
Government agencies are claiming. But when you came through with the 
amendment in which you asked that each and every Government agency make a 
showing or set forth their rights that they are claiming on these streams within 
a given period, which I think is 2 years, that probably changed the picture 
somewhat. 

Senator Warkins. I wanted to know generally how far you feel the Justice 
Department is entitled to go, or should go in opposing legislation that is proposed 
up here. 

Mr. Vanecu. Mr. Chairman, from my experience of 18 years with the Depart- 
ment of Justice, once we have commented on a bill we do not take any action 
beyond that. In other words, we never ask anyone, to my knowledge, to take 
any position thereafter. 

Now, it may be, because of our report to the Congress, that some of the Senators 
are, or Congressmen, are interested in what we have to say, and feel as we do. 

It may be a coincidence that they take the same approach. But we are not 
lobbying against legislation. Whatever the Congress of the United States enacts 
is the law of the land, and I know, as far as I am concerned, that any law of the 
land will be the law that I will see is upheld. 

Senator KNowLanpb. Mr. Chairman, we have here today Congressman Samuel 
W. Yorty, who has attended to hearings. I don’t know whether there is any state- 
ment that the Member of the House might care to make or any questions that he 
might want to ask that have not been covered, but I would like to have him be 
extended that courtesy in the event that he should have. 

The CuarrMan. I really apoligize. I should have had the Congressman at the 
table. I hope the Congressman will excuse me. 

Are there any questions you wish to ask, Congressman? If so, you may do 
so how. 


STATEMENT OF Hon. SamugeL W. Yorty, A REPRESENTATIVE IN CONGRESS FROM 
THE STATE OF CALIFORNIA 


Mr. Yortry. Mr. Chairman, you seem to be winding up the hearing, and I do 
not want to come in at this stage and start asking questions. 

I would not agree with many of the answers that Mr. Vanech has given to the 
implications of the Santa Margarita suit. 

However, if it were Mr. Veeder who was being confirmed, I would wish to make 
quite a lengthy statement. 

I think Mr. Vanech is caught in the position of being head of a department 
where he is backing up some subordinates without a very clear understanding him- 
self of the implications of some of the things they are doing. 

I do think there is one point left dangling in the air here, and it is an important 
one. 
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It seems to me that when the Government says that they have to determine 
what their rights are in all of the streams that they are threatening to sue every 
citizen who lives on every stream in the West where the Government has property, 
and to me that is a very serious proposition. 

The CuarrmMan. Well, I thought that was answered after I made reference to 
some of the streams in the West. I thought Mr. Vanech answered that in con- 
nection with the illustration that I gave of the stream where the Government 
had no rights whatever. That was his statement, because they had no property 
on the stream. 

(Statement off the record.) 

Mr. Yorty. May I say, Mr. Chairman, that I agree with you and I think such 
questions would only have importance because of the assertion made after some- 
body other than the Government was trying tocover up onthestream. It happens 
to be my personal opinion that somebody for the Government has spent a tre- 
mendous amount of money buying something without knowing what they bought, 
without determining what water rights they were entitled to at the time they 
bought it. That is the real cover-up in this. 

Somebody is penalizing every citizen on that stream in California and forcing 
them to hire lawyers and go into court because somebody in the Government 
does not know what he bought. 

The CHArRMAN. Well, now, that may be true, and it does come about in these 
actions where the Government comes in and acquires property and then seeks to 
adjudicate the water rights on the stream. They do put the other stream users to 
great expense and great annoyance. But is is just something that cannot be 
helped because it has to-be adjudicated. It has happened in my own State on 
two rivers, and they were for 7 years trving the case. 

I know the experience through which our people went and through which 
your people on the Santa Margarita River are going to go, but when they do 
get through there is one little satisfaction to it—they will have had their rights 
adjudicated by a court of competent jurisdiction. 

Mr. Yorty. I may say, Mr. Chairman, that I do not want to drag this out 
because I feel that much I might say is irrelevant to the confirmation of Mr. 
Vanech. 

I would like to go further into the matter of the Santa Margarita suit, if that 
were before the committee, but it is not. 

The CHarrmMan. Well, there is one thing you have raised, Congressman, that 
is something that tothers me. Mr. Vanech has been nominated for a different 
position. He has been in charge of the Lands Division of the Department of 
Justice. As head of the Lands Division, he would have control over the actions 
of that Division. He is now going in as Deputy Attorney General, if he is con- 
firmed, and I am wondering what is going to be the attitude of the Division that 
he is leaving. 

He has set up, under the pleading here, a certain attitude. Can he bind his 
successors in the Department in the Lands Division? 

Now, those are questions that Mr. Vanech made a statement to me on. I[ 
hope he will not object to my repeating it. If he does, why, I will retract it in 
a minute. 

That is that he will take this case with him. 

Did you mean that, Mr. Vanech? 

Mr. Vanecu. That is absolutely correct, Senator. 

The CHAIRMAN. Well, I am glad to hear that because we can hold you to 
your answers here, whereas perhaps we could not hold your successor. 

Mr. Vanecu. I stand by this suit and I will follow through with it all the 
way if the Senate sees fit to confirm me. If not, I will still be in the Lands Division 
and will be carrying on there, anyway. 

The CuarrMAN. Counsel for the committee has some questions he wants to 
propound. 

Mr. Vanecu. If I may, I would like to answer what Congressman Yorty said. 

Congressman Yorty talked about Mr. Veeder who sits to my right. Mr. 
Veeder is one of the special assistants fo the Attorney General and one of the 
assistants in the Lands Division. He has specialized training as a water attorney. 

Now, while probably everyone does not agree with him, he is one of the finest 
lawyers in the United States on water rights. That opinion is also shared by 
by those on the other side. 

I am willing to stand by Mr. Veeder through thick and thin, and I am going 
to have him with me on this suit. I have to have someone of his experience 
and background and integrity. 
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Possibly we are charged with having overprotected the interests of the United 
States. I hope that after the heat of battle is over, everyone will appreciate 
that he was in there doing a job to uphold his office to the best of his ability. 

The CuarrRMAN. Mr. Veeder, do you concur in the answers given by your 
superior here, Mr. Vanech? 
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Mr. VerepeEr. I certainly do, sir, in every regard. 

The CHarrRMAN. All right, that kind of clears the atmosphere. 

Mr. Sourwine, will you proceed? 

Mr. Sourwine. Mr. Vanech, one of the extremely satisfactory answers that 
you gave some time ago was in response to a question which, as propounded, 
concerned only two sentences of the pleadings. There are several other sen- 
tences of the pleadings, perhaps some that I cannot put my finger on, where 
there is a possibility of a construction at variance with the stipulation you said 
you would be willing to enter into, 

I presume you would be willing to say that the same thing would be true, 
namely, that the stipulation would be controlling as against any construction 
that would be contrary to the stipulation. 

Mr. VaNnecu. Well, Mr. Sourwine, I want to be consistent, but I don’t want 
to blindly make a statement here when I don’t know what you are going to pre- 
sent me with and whether there is any consistency. 

Mr. Sourwine. I think, then, that it might be helpful if on those two points 
I read the particular sentence and ask the same question. 

One was the one which was previously read, and which states: 

“Tt must, of course, be borne in mind that the United States occupies the posi- 
tion of a sovereign having exclusive jurisdiction over the properties. The con- 
notation of that fact is far reaching and it is believed will be controlling in this 
proceeding. 

It is recognized that that may have nothing to do with the question which is 
involved in your stipulation, but I will ask vou whether vour stipulation will be 
controlling as against some claimed interpretation of that contrary to the stipu- 
lation. 

Mr. VANECH. Yes; it would. 

Mr. Sourwine. All right. 

Now, the only other section that I want to read is from the complaint, which 
asks: 

“That this court declare and determine that all of the rights of the United 
States of America are paramount and superior to those of the named defendants 
by virtue of the riparian character of the lands above-mentioned and the owner- 
ship of them by the United States, and by reason of its acquisition of the above- 
mentioned rights to the use the water and the application of those rights to mili- 
tary purposes. 

Again it is recognized that there may have been no intention in the use of that 
language to make any claim beyond the claim of rights which vou have said the 
Government intended to assert, but I will ask you whether the stipulation vou 
have said you will make will be controlling as against any possible interpretation 
of that contrary to the stipulation. 

Mr. VANrEcH. You mean other than what I said the answer was? 

Mr. Sourwine. That is right. 

Mr. Vanecu. In other words, that there is no other meaning behind it than 
the explanation I gave where the water is reduced to the ownership of the base? 

Mr. Sourwine. Your stipulation is that the Government is asking only for the 
same rights which the previous owner of Rancho Santa Margarita had? 

Mr. VaNnecnu. Absolutely. 

That is all I meant. 

Mr. Sourwine. I would like to go into only one other matter which is not 
precisely collateral. 

You have pointed out here that you have named all of the defendants, which 
means everybody who, as far as you know, has any claim or right to the water in 
the stream. Is that correct? 

Mr. Vanecu. That is correct. 

Mr. Sourwine. In the pleading which I have just read you ask the court to 
determine that the rights of the United States are paramount and superior to 
those of the named defendants; in other words, to everybody. 
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Now, that presents the possibility of a connotation along the line of what 
Congressman Yorty mentioned. That is, it might be construed that you were 
going to disregard and seek to nullify the rights of everyone on that stream. I 
want to give vou a chance to disavow that. 

Mr. Vanecu. No, sir. That was in our brief. We are just bringing them to 
have our rights adjudicated, and they have been joined. 

Mr. Sourwine. You are not saving that whatever rights they may have or 
claim are secondary to yours? You are only saving that whatever rights the 
Government does have it has the right to maintain and support. 

Mr. Vanecu. That is correct, Mr. Sourwine, and I have so stated in the brief. 

Mr. Sourwine. In other words, vou are not seeking to deprive the upstream 
users to whatever valid rights they have to the water under the laws of the State 
of California? 

Mr. Vanecu. No, sir. I want to explain again that we are only asking to have 
our rights adjudicated and to have the rights of the other people on the stream 
adjudicated along with ours. 

The CuarrMan. All right. 

Mr. Vanecu. I think the Fall Brook Public Utility District claims 30,000 acre- 
feet of water, but they have a right to about 3,000 acre-feet of water. 

Senator KNowLanb. Mr. Chairman, I merely want to express my appreciation 
to the chairman of the Judiciary Committee and the subcommittee, for granting 
to Senator Nixon and myself the request for this hearing. It has certainly been 
very helpful to us and I appreciate the testimony of Mr. Veanch. 

The CHarRMAN. We are very glad to have had vou here, Senator. 

Senator Warkins. I have one other matter I would like to ask Mr. Vanech 
about. 

Sometime ago I introduced a bill which would permit the Department of the 
Interior attorneys, specifically the attorneys of the Bureau of Reclamation, as 
they have been doing for 40 years, to pass on titles that were being purchased for 
reclamation projects. J 

The Department of Justice, I understand, took a stand against that. They 
contended that in spite of the fact that the Department of the Interior has been 
doing it for 40 years now, the Department of Justice should finally pass on those 
titles 

Did you have anything to do with that adverse opinion of the Department of 
Justice? 

Mr. Vanecu. Senator Watkins, prior to that the Department of Justice has 
taken the consistent stand that they feel that all of the legal work of the Federal 
Government, to the extent possible, should be handled through the United States 
attorneys in the various States, and through the Department of Justice itself 
and do not keep on adding to these other agencies more attorneys to handle this 
work. 

Senator Warxins. Would you be in favor of- getting rid of all of the attorneys 
of the Department of the Interior? 

Mr. Vanecu. No, I didn’t say that, Senator. 

Senator Warxins. Here is a specific application of what I am talking about. 
The Bureau of Reclamation for over 40 vears has had attorneys who have passed 
on titles to lands that were purchased in connection with reclamation projects. 
That has gone on for 40 years, apparently without protest by the Department of 
Justice. 

Now, some time back the Department of Justice took the position that all of 
those matters should finally come to them. We have the situation now where we 
still have the attornevs for the Bureau of Reclamation make the examination of 
the titles, who are equipped, who know the State laws, and who understand what 
it is allabout. They are located in the regions where these things are happening. 

Now, they bave to send the matters back finally to the Department of Justice 
before they can get an opinion on whether the title is good, or not. 

Mr. VANEcH. Senator, I am not in, I am not a bureaucrat; I am not trying to 
increase my staff. I think my reeord will show that I have handled more cases 
with less attorneys because of the fine staff that Ido have. So I am not looking 
for additional work. Let me preface my remarks by saying that. 

But we cannot duck the responsibilitv. The Attorney General of the United 
States has to clarify the titles on all property that is purchased, and where the 
agency is making direct purchases, they have to be sent to the Attorney General 
for final approval. That is our position. It has been consistent. 

Now, the reason, Senator, that that matter came up recently was that there 
was a clause put into one of the bills because other agencies wanted the authority 
to pass on titles. For over 100 years the Attorney General has been doing just 
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that, and the Congress of the United States, and especially the Senate, has not 
felt that it was any time now to change the policy of proceeding. 

Senator Warxrins. I have called vour attention to the fact—and you are aware 
of it, are you not—-that the Bureau of Reclamation for 40 years has passed on 
titles to the lands that were purchased for these projects. Is that not the fact? 

Mr. Vanecu. Now, just a minute. If the law is on the books stating that the 
Attorney General is responsible, sooner or later there may be some conflict, but 
we have to take and follow a consistent position. The law puts the burden on 
the Attorney General. If the law is changed, why, that is something else. 

Senator WarkKins. Did that come to your department, that particular bill? 

Mr. Vanecu. Yes, it did. All the bills come there. 

Senator Warkins. It had to do, of course, with land purchases. 

Mr. VANECcH. Yes, sir. 

Senator Warkins. The bill proposed to permit the Department of the Interior 
in those cases to pass on those titles because there seems to be a duplication of 
work and a waste of money. 

I was wondering what your attitude presently is on that sort of legislation. 

Mr. Vanecu. I don’t believe in any duplication of work, Senator. You see, 
what they would have to do there, Senator, is this: The Attorney General would 
just have to waive his authority and give the authority to the Department of the 
Tateriow to approve those titles. 

Senator WaTKins. You did it for 40 years. 

Mr. Vanecu. I don’t know whether it grew out of custom, or not. 

That was recently highlighted by an amendment to one of the bills wherein 
one of the agencies wanted to have the authority to do certain title work. That 
authority is now in the Attorney General. 

Now, as long as the law reads that way, if vou were Attorney General, or any- 
one else was Attorney General, and if you had that responsibility, it would be 
solely up to you to determine whether vou wanted to delegate the authority, or not. 

Senator Warkins. Well, I question the interpretation of the sole responsi- 
bility belonging there. 

Mr. Vanecu. The law is very clear. 

Senator WarxKins. That is because every one of these departments has attorneys 
who are working on these matters, and you cannot, as a practical matter, con- 
solidate all of the legal work in the Department of Justice, according to what 
you have said. 

Mr. VaNnecu. Senator, you will find that the law says that the Attorney Gen- 
eral of the United States is the chief law officer of the Executive Branch of the 
Government, notwithstanding the fact that other agencies may have legal assist- 
ance in their various agencies. 

Senator Watkins. Can you see any objection to the Bureau of Reclamation 
attorneys passing on those matters where they are acquainted with them and are 
located in the areas where the projects are being built? 

Mr. Vanecu. Certainly I can to this extent: Unless you had some responsibility 
over the attorneys that were passing on the titles and had implicit confidence in 
what they were doing, and if they were going to pass on them in your name, and 
if you had nothing to say about the selection of the person or the type of man 
who would pass on the titles, I think probably you would be in a pretty dangerous 
position to delegate that authority to someone. 

May I make the record clear? 

When you delegate such authority as that, you would certainly want to have 
some control over the man who was going to do the work for you in that you 
would want to feel that if he were not a capable man you would not have to ac- 
cept his work. 

Senator Warkins. For 40 years they have been doing that work, so I am in- 
formed, and there has been no difficulty with titles up to date. You would have 
to delegate the authority to deputies, anyway, somewhere along the line. 

Mr. Vanecu. Senator, as a lawyer, you know that it is not a question of what 
custom is. It is a question of what the law is, and the law says that the Attorney 
General of the United States shall be responsible. Until that is delegated or until 
the law is changed, that is where it stands. 

Senator Warkins. Well, it is a question of the interpretation of that law. It 
has been interpreted to permit these attorneys of the Bureau of Reclamation to 
pass on those titles. 

Now, I can point out this to you from the practical standpoint of the water 
users. They have to pay the expenses, the overhead expenses of these projects, 
and that includes attorneys and all that. It also includes the long time that it 

takes to get projects built. 
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I have seen titles held up for 2 years where they could have been acted on rapidly 
by the local counsel if he had been given that authority. I am speaking from 
experience, because I represented a group of water users on one of ieee projects, 
and suddenly we found out that everything had to go to the Department of Justice 
rather than be determined by the local counsel who had passed on such matters 
previousiy and who had never had any trouble with them. 

Mr. VANECH. Senator, it may interest you to know, as you no doubt are aware 
of, that the Department of Justice handles such matters in anywhere from 24 
hours to a week. I think it is the most expeditious handling of any place in the 
Government. 

Many times people will say that it is here or that it is there, but I can show you 
by the records how things have been handled. 

If the Congress of the United States wants to change that, I would suggest that 
hearings be held and that we see what the best thing is to be done. 

Senator Watkins. I introduced the bill in a regular way, and apparently no- 
body appeared when the matter came before the committee. We reported the 
bill out favorably, and then it was objected to by the Department of Justice 
which was against it. I think there was a brief introduced in the record by the 
chairman of this committee prepared by the Department of Justice against this 
particular measure. 

While I have no personal interest in it, the people of my State would like to see 
these matters handled more expeditiously. It means two sets of attorneys to pass 
on the same thing, and I don’t believe that the Department of Justice attorneys 
are as well qualified to pass on local titles as are the men who live in the com- 
munities and who have examined the ground and who have gone over all of the 
matters involved and can give their decisions quickly. 

I was wondering what your personal attitude was and whether you were dead 
set against that type of thing. 

Mr. Vanecu. I believe in expediting the work of the Government, and I am 
opposed to the duplication of work any place. 

Senator Warxkins. Well, that seems to be duplication to me, and if it is not, I 
would like to know it. 

Mr. Vanecu. I would like to be better informed than I am at the moment 
before I make a categorical statement as to what my position is. 

If the Attorney General is held responsible, he should not authorize the dele- 
gation of that authority to some other agency if he feels that he would rather have 
his own staff pass on it. 

Now, I don’t think that there is any need for duplication of work. When work 
is prepared in the field like that, what is done in many of those cases is that when 
the work is sent in the experts in the title section make sure that everything is all 
right before it is certified. A certification is required over the Attorney General’s 
signature. 
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